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PREFACE, 



The Southern New Hampshire Bar Association has been estab- 
lished under favorable conditions. The bar generally throughout 
the state have taken an interest in its welfare. Its first annual 
meeting and banquet were largely attended and successful. The 
thought there presented was well worthy of presentation. It is 
one of the aims of the Association to preserve a printed record- 
i>f these annual exercises^ together with all data of interest relating 
to our courts and bar. 

It is the present intention of the Association to issue one pamphlet 
each year, four of these pamphlets or parts to constitute a volume. 
The first of these parts is now furnished. 

It will be noticed that the volume proper begins at the picture 
of yudge Doe follo7ving the preface. All before that point is 
temporary, and upon the issuing of the fourth part may be thrown 
away to make room for the title-page, table of contents, etc., of the 
completed book. The paging of the parts will be consecutive, and 
upon the completion of the volume an index of the whole will be 
issued. 

It is hoped that every member of the bar in our state will aid 
in bringing this Association to the high standard it should attain. 
It is entirely dependent upon the personal interest and effort of 
each member. With this it will become a powerful element for 
good in this state; without it, it must fail absolutely, 

COMMITTEE ON PUBLICATION, 
Concord, July i6, i8g2. 
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Adopted November 28, 1891. 



NAME. 



Article I. This organization shall be known as the 
Southern New Hampshire Bar Association. 

OBJECT. 

Art. II. Its objects shall be to promote the honor and 
dignity of the Bar, good fellowship among its members ; 
to elevate its standard in the public confidence with a 
view of producing and exercising such an influence in 
the community as may properly come from the mem- 
bers of the legal profession ; to secure the uniformity, 
consistency, and integrity of the laws of the state, writ- 
ten and unwritten, in connection with the intellectual, 
social, and physical enjoyment of its members and their 
families. 

QJJALIFICATION OF MEMBERS. 

Art. III. The members of this Association are, and 
shall be, those members of the Bar of Hillsborough and 
Merrimack counties, and attorneys practising in said 
counties, who adopt and sign this constitution, and con- 
form to its requirements and the rules, orders, and by- 
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southekn^^n:^7i: bar association. 



laws made ap^l adopted under it ; — all of whom small 
pay an anntfaf Tfee of one dollar, and all assessments that 
may . b^ made upon them by the executive committee 
theice^Y*.\'"" 

,^ AjftfTrneys who shall not have become members pre- 
y.^ \y6vls to the semi-annual meeting, shall, upon proposal, 
•/:'b'e elected by majority vote of the Association. 

OFFICERS. 

Art. IV. The officers of this Association shall be a 
president, two vice-presidents, a secretary who shall 
, also be treasurer, and three members who shall be 
elected annually, and who, with the president and sec- 
retary, shall constitute the executive committee. 

It shall be the duty of the president to attend and pre- 
side at the meetings of the Association, and in his 
absence it shall be the duty of the senior and junior 
vice-presidents, and the senior member of the executive 
committee, respectively, to preside. 

The secretary shall keep records, in a book for the 
purpose, of all proceedings and incidents of and con- 
nected with the Association, being at all times account- 
able to the executive committee, giving bonds if re- 
quired, and shall give a full report of the proceedings 
of the Association at its semi-annual meetings. If the 
secretary, for good reason, shall be unable to attend any 
meeting, he may authorize some brother to act for him, 
and the brother so authorized shall perform the duties of 
secretary and treasurer for such meeting, and shall 
return records and accounts to the regular secretary. 

DUTIES OF EXECUTIVE COMMITTEE. 

Art. V. The executive committee shall have the gen- 
eral charge of the interests of the Association and the 



I 

! CONSTITUTION. 



carrying out of its objects. It shall fill vacancies among 
its officers, make orders for exercises and entertain- 
ments, appoint marshals and conductors if to them it 
seems expedient, propose new members, invite guests 
to attend any meeting, regulate expenditures, appoint, 
provide for, and manage entertainments, and be respon- 
sible generally for the perpetuity and welfare of the 
Association. 

MEETINGS. 

Art. VI. The regular meetings of this Association 
shall be semi-annual, and at such times and places as 
the Association shall designate at a previous meeting. 
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OFFICERS AND COMMITTEES 



OF THE 



SOUTHERN NEW HAMPSHIRE BAR ASSOCIATION, 



For tHE Year 1892. 



OFFICERS. 

President^ David Cross, of Manchester. 
First Vice-President y William L. Foster, of Concord. 
Second Vice-President^ Edward S. Cutter, of Nashua. 
Secretary and Treasurer^ Arthur H. Chase, of Concord. 

Executive Committee, 

John P. Bartlett, of Manchester ; Frank S. Streeter, of Concord ; 
Charles H. Burns, of Wilton; David Cross, of Manchester ; and Arthur 
H. Chase, of Concord. 

STANDING COMMITTEES. 

O71 Publication. 

Frank S. Streeter, of Concord; Charles H. Burns, of Wilton; and 
Henry B. Atherton, of Nashua. 

Ott Legal History and Biography, 

Edward S. Cutter, of Nashua; Albert S. Wait, of Newport; Joseph 
W. Fellows, of Manchester; Stephen S. Jewett, of Laconia; John J. 
Bell, of Exeter; Daniel Hall, of Dover; Edwin F. Jones, of Manches- 
ter; Herman W. Greene, of Hopkinton; Edward G. Leach, of Frank- 
lin ; and Samuel Upton, of Goffstown. 



12 SOUTHERN N,H, BAR ASSOCIATION. 

On Pictures and Portraits. 

Luden B. Clough, of Manchester; Charles H. Bartlett, of Manches- 
ter ; John T. Bartlett, of Raymond ; Harry G. Sargent, of Concord ; 
and Greenleaf K. Bartlett, of Derry. 

On the Earlier PubliceUion of Opinions by the Court. 

James F. Briggs, of Manchester; Ellery A. Hibbard, of Laconia; 
Frank N. Parsons, of Franklin ; Robert M. Wallace, of Milford ; and 
Albert O. Brown, of Manchester. 

On the Revision of the Rules of Court. 

Samuel C. Eastman, of Concord ; George B. French, of Nashua ; 
Amos J. Shurtleff, of Concord; Thomas D. Luce, of Nashua; and 
Nathan P. Hunt, of Manchester. 

On Remedial Procedure. 

John S. H. Frink, of Greenland; Henry E. Burnham, of Manches- 
ter; Ira Colby, of Claremont; John Kivel, of Dover; Edwin G. East- 
man, of Exeter; Frank G. Clarke, of Peterborough ; John M. Mitchell, 
of Concord; John H. Albin, of Concord; John P. Bartlett, of Man- 
chester; and Elijah M. Topliff, of Manchester. 

On the Literature of the Law: or. Improvements in Legal Instruments. 

William L. Foster, of Concord ; Hosea W. Parker, of Claremont ; 
David A. Taggart, of GofFstown ; Oliver E. Branch, of Weare ; Calvin 
Page, of Portsmouth ; Reuben E. Walker, of Concord ; Isaac L. Heath, 
of Manchester; Wallace Hackett, of Portsmouth; Alvin Burleigh, of 
Plymouth ; and Gordon Woodbury, of Manchester. 
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Brown, Frank H. 
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Raymond. 
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Peterborough. 
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Claremont. 
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Loveren, Harry E. 
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Marshall, Anson S. 
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PRELIMINARY MEETINGS. 



At a meeting of the Hillsborough County Bar, held at 
Manchester, New Hampshire, during the March (1890) 
trial term of the court for that county, John P. Bartlett, 
Charles H. Bums, Henry E. Burnham, Henry B. Ather- 
ton, and Joseph W. Fellows were appointed a commit- 
tee to devise and report a plan for the formation of a 
bar association. 

At a meeting of the Merrimack County Bar, held 
at Concord, New Hampshire, during the October (1890) 
trial term of the court for that county, William L. Fos- 
ter, Frank S. Streeter, John M. Mitchell, Luther S. 
Morrill, and Edward G. Leach were appointed a com- 
mittee to consult with a similar committee from the 
Hillsborough County Bar with reference to the forma- 
tion of a bar association, with full power to take such 
action as to the joint committee seemed best. 

At a meeting of the Hillsborough County Bar, held 
at Nashua, New Hampshire, during the September 
(1891) trial term of the court for that county, the com- 
mittee appointed at the March (1890) term was con- 
tinued, and instructed to consult with a similar commit- 
tee from the Merrimack County Bar with reference to 
the formation of a bar association, with full power to 
take such action as to the joint committee seemed best. 



NOTICE OF THE MEETING FOR ORGANIZA- 
TION. 



Manchester, N. H., November nth, 1891. 

Dear Sir and Brother : You are invited to meet 
with other members of the Bar residing in the southern 
part of New Hampshire, at the court-house, in Man- 
chester, on Saturday, November 28, 1891, at 3:30 
o'clock p. m., sharp, for the purpose of organizing a Bar 
Association and electing officers for the ensuing year. 

It is of the utmost importance that our first meeting be 
a large, earnest, and enthusiastic one, and that every 
member be full of zeal, and determined to make the 
Association a success. 

The benefit which such an organization, if rightly 
managed, will be to the Bar in general, and to its mem- 
bers in particular, cannot be over-estimated, and your 
cooperation is earnestly requested. 

Yours fraternally : 

J. P. Bartlett, 
H. B. Atherton, 
Henry E. Burnham, 
C. H. Burns, 
J. W. Fellows, 
W. L. Foster, 
L. S. Morrill, 
F. S. Streeter, 

Committee, 



ORGANIZATION. 



A meeting of the members of the Bar residing in the 
southern part of New Hampshire was held at the court- 
house in Manchester, New Hampshire, on the after- 
noon of November 28, 1891, in accordance with the fore- 
going notice. A temporary organization was made by 
the choice of William L. Foster, president /rt? tempore^ 
and John P. Bartlett, secretary pro tempore. 

The joint committee of the Hillsborough and Merri- 
mack County Bars reported a constitution, which was 
unanimously adopted in the form set forth on page 5. 
A permanent organization was then effected by the elec- 
tion of the following officers : 

President, David Cross, of Manchester; First Vice-President y Will- 
iam L. Foster, of Concord; Second Vice- President , Edward S. Cutter, 
of Nashua; Secretary and Treasurer , Arthur H. Chase, of Concord; 
Executive Committee , John P. Bartlett of Manchester, Frank S. Street- 
er of Concord, Charles H. Bums of Nashua, David Cross of Manches- 
ter, and Arthur H. Chase of Concord. 

It was voted to hold the first annual meeting at Man- 
chester, the last week in February or the first week in 
March — ^the day to be selected by the executive com- 
mittee. 



FIRST ANNUAL MEETING. 



NOTICE OF THE FIRST ANNUAL MEETING. 



First annual meeting of the Southern New Hampshire 
Bar Association will be held at the court-house, Man- 
chester, N. H., on Friday, March 4, 1892, at 3 o'clock 
p. m. 

EXERCISES. 

Address by the President, David Cross, Manchester. 

Annual Address, Jeremiah Smith, Dover. 

Poem, E. E. Parker, Nashua. 

General Discussion. 

General Business and Election of Officers. 

The Association will dine at the Manchester House, at 
6 o'clock p. m. 

The post-prandial exercises will be in charge of Wm. 
H. Shurtleff, as toast-master. 

You are cordially invited to attend. It is expected 
that all the exercises will be highly enjoyable, and we 
hope that all will join in and assist in making our First 
Annual Dinner a memorable one. 

In order that the committee may perfect their arrange- 
ments, you are requested to inform the chairman, on or 
before February 26 next, whether or not you will be 

present. 

John P. Bartlett, 

Frank S. Streeter, 

Charles H. Burns, 

David Cross, 

Arthur H. Chase. 
February 17, 1892. 



FIRST ANNUAL MEETING. 



BUSINESS. 

The first annual meeting of the Southern New Hamp- 
shire Bar Association was held at the court-house in 
Manchester, on the fourth day of March, 1892, in accord- 
ance with the foregoing notice. There was a large 
attendance of lawyers from all sections of the state. 

The old board of officers was reelected for the ensuing 
year, and the president was instructed to appoint the fol- 
lowing committees: i. On Publication; 2. On Legal 
History and Biography; 3. On Pictures and Portraits; 
4. On the Earlier Publication of the Opinions of the 
Court; 5. On the Revision of the Rules of Court; 
6. On Remedial Procedure ; 7. On the Literature of the 
Law. (See pages 11 and 12 for names of officers and 
those serving on committees.) 

It was voted to hold the next annual meeting of the 
Association at Concord, on the last Friday of February, 
1893. 
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THE PRESIDENT'S ADDRESS. 



By David Cross, of Manchester. 



Brothers of the Association: 

The first article in the constitution of the American 
Bar Association, which held its annual meeting in Boston 
last August is, *' Its objects shall be to advance the science 
of jurisprudence, promote the administration of justice 
and uniformity of legislation throughout the Union, up- 
hold the honor of the profession of the law, and encour- 
age cordial intercourse among the members of the 
American Bar." 

Within its limited sphere the objects of this association 
are the same. "To advance the science of jurispru- 
dence" — ^this is one of our leading purposes. 

Has the science of jurisprudence advanced in New 
Hampshire within the past sixty or more years? Have 
the methods of procedure been improved? Many 
improvements are so well understood that to name them 
is sufficient, — the abolition of imprisonment for debt, 
the exemption of property from attachment, the defence 
for minors as a shield and not a sword, the rights of 
parties to testify, and the statutes and decisions for mar- 
ried women, and others. 

We can hardly realize that in 1836, Chief-Justice 
Richardson could have written, in a decision relating to 
the legal position of a wife as reported in Poor v. Poor^ 
8 N. H. 314, as follows: "Her legal existence and 
authority are suspended during the continuance of the 
matrimonial union. All her personal property vests in 
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him. . . . He is made answerable for her debts con- 
tracted before marriage. And during the continuance of 
the union he alone is responsible for crimes committed by 
her in his presence, the law not considering her in such 
a case as acting by her own will, but by his compulsion. 
He is answerable for all torts and frauds committed by 
her, and, if committed in his company, he alone is an- 
swerable. And she is wisely made subject in many things 
to his authority, as he is subject to the laws under which 
he lives. . . . He is the head of the house, to whom, as 
such, she is subordinate." At this time (1836) a promis- 
sory note payable to the wife was the property of the 
husband. It is said in Tucker v. Gordon^ 5 N. H. 564, 
" a husband has the control of a legacy given generally 
to the wife, and may release or assign it by deed to 
which she is not a party," and payment to her is no bar 
to an action brought by him. She could not constitute 
another as her attorney, as decided in WJiitmore v. 
Delano^ 6 N. H. 543 ; she could not make a will; she 
could not make a contract. She held the strange position 
of a being without existence — one whose identity was 
suspended, or sunk in the status of her husband. 

The legal position of a married woman is very aptly 
stated in Schouler's Domestic Relations, page 52 : 
"The husband's right of dominion is, therefore, fully 
recognized at the common law. And never was the 
English doctrine, despite its failings, set forth in more 
terse and forcible language than in the words of Sir 
Thomas Smith, — 'The naturalest and first conjunction 
of two towards the making a further society of continu- 
ance is of the husband and wife, each having care of 
the family ; the man to get, to travel abroad, and to 
defend ; the wife to save, to stay at home, and to dis- 
tribute that which is gotten, for the nurture of the chil- 
dren and family, which to maintain, God has given the 
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man greater wit, better strength, better courage, to com- 
pel the woman to obey by reason or force ; and to the 
woman, beauty, fair countenance, and sweet words, to 
make the man obey her again for love. Thus each 
obeyeth and commandeth the other ; and they two to- 
gether rule the house, so long as they remain in one.'" 

She was not fully emancipated until the statutes of 
i860 and 1876. She is now an independent person, 
entitled to the control of all her property the same as her 
husband to his. 

There are many changes and improvements which are 
not so evident until upon careful examination. We forget 
the past, or, in the rush of the present, we fail to remem- 
ber the great advance in the law and its administration, 
even within the lives of some of the members of this 
association. 

I should not be justified — neither would the time 
allowed me upon this occasion permit — to call your at- 
tention to all the changes. I have myself been surprised 
and gratified while I have attempted to investigate this 
subject, and I presume that I have omitted many things 
which some of you will think I should have made promi- 
nent in this discussion. 

There are three principal periods of our law of pro- 
cedure, — (i.) the ante-technical era; (2.) the technical 
era, chiefly introduced by Chief-Justice Jeremiah Smith, 
and valiantly maintained by bar and bench until the act 
of 1831 abolishing special pleading, and further main- 
tained on all points not covered by that statute until (3.) 
the restoration of the non-technical era by Stehbins v. 
Ins. Co., 59 N. H. 143, and Peasley v. Dudley, 63 
N. H. 220. 

First, the ante-technical era. From 1776 to 1782 
Meshech Weare, who had studied theology but did not 

preach, was chief-justice ; Matthew Thornton, a physi- 
3 
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cian, and John Wentworth, a sort of lawyer, were his 
associates. Nathaniel Peabody and Jonathan Blanchard 
were attorneys-general, though neither of them a lawyer. 
From 1782 to 1790, Samuel Livermore was chief-justice, 
who, in charging the jury in a case, cautioned them 
*' against paying too much attention to the niceties of 
the law, to the prejudice of justice." Josiah Bartlett, a 
physician, was his successor, of whom the biographer 
of William Plumer says, that "when the law was with 
the plaintiff, and equity seemed to him on the other side, 
he was sure to pronounce in favor of equity." John 
Dudley, of Raymond, a farmer and trader, was judge 
from 1785 to 1797. In the same biography it is related 
that his style of charging the jury was like this: *' Gen- 
tlemen of the jury, the lawyers have talked to you of 
law. It is not law we want, but justice. They would 
govern us by the common law of England. Trust me, 
gentlemen, common sense is a much safer guide for us, — 
the common sense of Raymond, Exeter, and the other 
towns which have sent us here to try this case between 
two of our neighbors. It is our business to do justice 
between the parties, not by any quirks of the law out of 
Coke or Blackstone — books that I never read and never 
will — but by common sense and common honesty as be- 
tween man and man. And now, Mr. Sheriff, take out 
the jury, and you, Mr. Foreman, do not keep us wait- 
ing with idle talk, of which there has been too much 
already, about matters which have nothing to do with 
the merits of the case. Give us an honest verdict, as 
plain, common-sense men, and then you need not be 
ashamed." Theophilus Parsons, one of the greatest of 
Massachusetts lawyers, said of Judge Dudley, — "You 
may laugh at his law and ridicule his language, but he 
is, after all, the best judge I ever knew in New Hamp- 
shire." Arthur Livermore, a lawyer of distinction. 
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speaking of Dudley, said, ** Justice was never better 
administered in New Hampshire than when the judges 
knew very little of what we lawyers call law." On one 
occasion in which Jeremiah Mason had filed a demurrer, 
Judge Dudley said that demurrers were, no doubt, an 
invention of the bar to prevent justice, a part of the com- 
mon law procedure, but that he had always thought 
them a cursed cheat. 

In Pierce v. State, 13 N. H. 536, 557, 558, 560, Judge 
Parker says that it is well understood that the adminis- 
tration of justice before the Revolution was in general of 
a very inartificial character ; that even after the Revolu- 
tion, although perhaps substantial justice was adminis- 
tered in most cases, little can be claimed for the courts 
on the score of their scientific administration of the law, 
according to strict legal rules. It was not in the nature 
of things that legal investigations should be pursued at 
that day as they have been since. It was not to be 
expected that immediately after the cessation of hostil- 
ities time would be found to study effectually and bring 
to perfection a code of rules — a practice best adapted 
to carry into effect the common-law principles of the 
administration of justice. We do not look with the 
utmost confidence to the period immediately succeeding 
the Revolution for precedents. Our early jurisprudence 
cannot furnish a rule for the action of the courts at the 
present day. 

Chief-Justice Smith, in 1808, in the decision of a case 
before him, said, — ''The declaration is incorrect, the ser- 
vice is bad, the plea would be bad on error, it would 
not be cured by verdict, the replication is bad, the rejoin- 
der is incorrect, the causes of demurrer are manv of 
them absurd, and even the joinder in demurrer might 
itself be demurred to, if such thing were allowed. It 
is painful to peruse such a collection of blunders — and 
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this remark applies to our pleadings in general. I do 
not think that many causes are lost in our courts for 
want of good speaking at the bar, at least for not speak- 
ing enough ; but, for want of good and orderly pleading, 
many a just cause or just defence has been overthrown 
in judgment. When there is no good pleading there 
can be no correct knowledge of the law, though there 
maybe much speaking, and even much eloquence. Our 
pleadings, when not incorrect in substance, are slovenly 
in the extreme. Most of our pleadings are too bad for 
criticism." Such was the condition of the law in 1808, 
in the opinion of Chief-Justice Smith. 

The second period commenced with Chief-Justice Jere- 
miah Smith, in 1802. He was the first judge who would 
be regarded as qualified for such a position ; and there 
followed him Richardson and Parker, all of them thor- 
oughly imbued with the principles of the common law 
and a belief in the beneficial effects of special pleading. 

Chief-Justice Smith was one of the ablest judges that 
has ever jiresided in any court. His biographer, in 
speaking of him and Jeremiah Mason, says, — *'Both 
were profound thinkers, but Mason's the more original 
mind. They were powerful combatants, less unequal 
than unlike. Smith fortified his position with accumu- 
lated authorities ; Mason trusted more to his nativ^e 
strength." 

Daniel Webster said of him, ** For what I am in pro- 
fessional life, I owe much to Judge Smith." Judge Joel 
Parker's account of Chief-Justice Smith is, '*That with 
him there arose a new order of things, and the practice 
of law was reduced to a practical science." The biog- 
raphy of Theophilus Parsons says that the reform which 
Judge Smith began was effectually carried out, and the 
pleading in New Hampshire was probably as accurate 
and skilful as in any state in the Union. 
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The court, in Lisbon v, Lyman ^ 49 N.H.,says, ** Chief- 
Justice Smith found the law of New Hampshire in practice 
and administration a chaos, and left it comparatively an 
organized and scientific system." The work Smith 
undertook was carried on by his successors, and the law 
was administered here as in Westminster Hall. In a 
certain sense it was an improvement. It brought uni- 
form legal principles in place of such justice as had 
been done in each case by farmers, mechanics, clergy- 
men, and physicians sitting as judges and jurors, and 
doing what they thought right without regard to law. 

To-day I do not think that the old English system of 
pleading remains unchanged anywhere. In England it 
is entirely changed. By the acts of i828-'29 and 1831, 
special pleading in this state was abolished, and from 
that time either party has been allowed to give in evi- 
dence any special matter by filing a brief statement. 
The practice, however, continued with some of the old 
lawyers to file special pleas, replications, rejoinders, and 
rebutters, but they fell rapidly into disuse ; and, for 
many years past, a thorough knowledge of the subject 
has not been a part of the necessary equipment of the 
leading practitioners. 

What a fall was that for the sacred science and art of 
special pleading ! I have been told that hardly anything 
has ever happened in New Hampshire that brought such 
a torrent of denunciation from those who had obeyed 
Judge Smith's injunction to learn special pleading. 
Possibly some similar criticism has been made, and 
astonishment expressed, at the change made by Steb^ 
bins v. Ins. Co,^ 59 N. H. 143, when the court decided 
that *' the form of action may be changed by amend- 
ment," and " an amendment may be made in any action 
in any stage of the proceedings." All the recent changes 
in the practice on amendments originated with that deci- 
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sion. It was, like the abolition of special pleading in 
1831, the opening of a new era. The learned men, from 
1800 to 1830, said "Where there is no good pleading, 
there can be no correct knowledge of the law." Was 
that opinion correct, or erroneous? The time has at last 
arrived when that question can be intelligently and can- 
didly discussed. Have we not already satisfactory and 
conclusive proof that *' where there is no good pleading," 
in the sense in which those words were formerly under- 
stood, there can be a correct knowledge of the law? 

I doubt if there is a lawyer now in practice, who, 
according to the theory of Judges Smith, Richardson, 
and Parker, would be called a respectable special 
pleader. 

The legal world does not consider a knowledge of 
special pleading, in the sense of 1808, as any test of a 
man's qualification for the Story professorship in Har- 
vard Law School. 

I have good authority for saying, — '' Never before has 
the state had so learned, able, honorable, and trustworthy 
a bar as now. Instead of ignorance and weakness being 
introduced by sweeping away the technicalities of plead- 
ing, knowledge and strength more and more abound. 
The legal learning, capacity, and usefulness of our bar 
is far in advance of what it was forty years ago. The 
service it renders to the community is incomparably more 
valuable. Then, very few thought of strenuous efforts 
to keep clients out of the law ; now, such efforts are made 
by substantially the whole body of successful practition- 
ers. More lawyers try cases than formerly, because 
there are more men of learning and capacity who can try 
cases creditably." 

What expenditure of time and money, during the first 
thirty or more years of this century, was devoted to the 
technicalities of pleading ; what delays, and what injus- 
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tice ! Under the old system it is probable that half of the 
labor of leading lawyers was expended upon questions 
of procedure, including pleading, which are now of no 
practical importance. 

We might well ask ourselves, " Why should legal 
machinery be the only kind in the world in which im- 
provement is not to be made?" And if in the past 
improvement has been made, what of the future? In 
Boody V. Watson^ 64 N. H. 162, it is said, — " Our com- 
mon law invents such common, just, and convenient pro- 
cedure as is needed for the vindication of legal rights." 

In B.y C. & M, Railroad v. State^ 32 N. H. 231, 
Judge Bell says, — "We regard the ignorance of the 
first colonists of the technicalities of the common law as 
one of the most fortunate things in the history of the law ; 
since, while the substance of the common law was pre- 
served, we happily lost a great mass of antiquated and 
useless rubbish, and gained in its stead a course of prac 
tice of admirable simplicity, and one which seems to us 
far better than the most improved codes of practice 
which have been recently introduced elsewhere." 

Is it certain that the era of special pleading was a 
benefit to the administration of justice, or is Judge 
Bell correct when he says that '*the ignorance of the 
first colonists of the technicalities of the law was one of 
the most fortunate things in the history of the law" ? 

As to matter of mere form in procedure and of mere 
technicality in the law of rights, we are reverting, not 
with any sudden change of route, but at a fair and steady 
pace, towards that ignorance which, in the opinion of 
Judge Bell, was of great service in promoting the public 
welfare. 

In this connection, the decision of the construction of 
the Richardson will, 65 N. H. 139, is an illustra- 
tion of the former and present interpretation of wills. 
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This was a question of the exercise of a power by the 
testator. William Richardson had left the use of his 
property to his wife during life, and one half of whatever 
might remain to the New Hampshire Bible Society, and 
the other half to be disposed of as she should choose. 
She made a will, and, without in any way referring to 
her husband's will or to the property left by him, or using 
any specific words as to the exercise of a power, gave 
several specific legacies, and all the rest of her property 
to certain trustees named. Elaborate and learned argu- 
ments were made by Judges Jeremiah Smith and E. A. 
Hibbard on either side, as to whether she had exercised 
the power given her. The court disregarded all the ques- 
tions as to the exercise of a power* technically considered, 
and, in substance, said, "This will, like all others, must 
be decided solely upon the question of intention of the 
testator." The court, in effect, said, — '* All the old rules 
in regard to the construction of wills are not worth our 
consideration ; we seek only to find out the intention of 
the testator." 

I think if this will had come before the court fifty years 
ago, the technical rules as to the exercise of a power 
would have been considered, and the decision would 
have been diflferent from what it was and the intention 
of the testator defeated. 

The general tendency of the law, its interpretation and 
practice, is towards the light and towards justice. Rights 
are less and less sacrificed to the quibbles and cast-iron 
methods and crude notions of the dark ages, and the 
effort is more and more to contend for justice on grounds 
of good sense, and to contend that good sense is law. 
All this means that the next generation will be more 
ignorant of ancient technicalities than the last. For 
every-day work and the common uses of life we are drift- 
ing away from a great mass of technical rubbish which 
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was very precious in the eyes of the great lawyers of the 
early part of this century. 

In 1851, B. R. Curtis, N. J. Lord, and R. A. Chap- 
man, three of the most eminent lawyers in Massachu- 
setts, made an elaborate report to the legislature upon 
reform in legal proceeding, and among other things 
said, — *'The system of special pleading known to the 
common law seems to us not to have worked well in prac- 
tice. Of this there is the evidence afforded by the direct 
testimony of those best qualified to judge, and by the 
printed reports of the courts by which the system has 
been administered. No more disinterested and compe- 
tent witness than Lord Coke can be found. Speaking 
in the reign of James I, he says, — ' When I consider the 
course of our books of years and terms, from the begin- 
ning of the reign of Edward III, I observe that more 
jangling and questions grow upon the matter of pleading 
and exceptions to form than upon the matter itself, and 
infinite causes lost or delayed for want of good plead- 
ing.' Coke on Littleton, 303 a.'' 

What is the use, as our law now is, of maintaining the 
distinctions between assumpsit, trover, or any kind of 
action, when our court, as in Peasley v. Dudley^ 63 
N. H. 220, says that the time spent in considering 
whether the action should be trover or assumpsit would 
be wasted, and that we may amend a writ from trover 
to assumpsit, or from either to a bill in equity. 

In 1799, by statute, Georgia provided that *' all 
writs shall be by petitions," thus sweeping away the 
common-law forms of action, and that the petition shall 
*' plainly, fully, and distinctly" set forth the plaintifFs 
cause of action, thus dispensing with all technical aver- 
ments. 

*' The substantive facts necessary to constitute the 
cause of action may be stated with substantial certainty, 
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and without unnecessary verbiage " say Massachusetts 
public statutes. 

' ' The answer shall deny in clear and explicit terms 
every substantive fact, or declare defendant's ignorance 
of the fact." '*The answer shall set forth in clear and 
precise terms each substantive fact intended to be relied 
upon in avoidance of the action." 

These really are the essential principles of common- 
law pleadings, divested of all the technical verbiage of 
cunning and non-essential forms. 

When Judge Bell, in 1859, became chief-justice, he 
revised the rules of the court, and drew a substantially 
new body of '* rules for regulating the practice in chan- 
cery." 38 N. H. 581, 605. It is understood that his 
draft was adopted with little or no alteration. It was a 
reconstruction of the ancient chancery practice. It has 
stood unaltered thirty-two years, because it retained the 
essential rules of common-law pleading and discarded 
nothing but rubbish. No better code has been made in 
England or America. He put the whole body of chan- 
cery practice in thirty-eight rules, which occupy less than 
nine pages, with a supplement of forms on twelve pages. 
One of our judges says, " It is a master-piece and monu- 
ment — the best piece of work of the kind that I have 
any knowledge of." The authority of the court to adopt 
the Bell system of chancery pleading and practice has 
never been doubted. If the court at the same time had 
made this rule, "The pleading and practice in suits 
at law shall be the same as in chancery, so far as the 
chancery rules are applicable, and except in matters 
governed by statute," and the legislature at the same 
time had enacted, as they did in 1883, that **In any 
case brought in any court, process may be served and 
notice given by duly attested copy," we should have 
gone at one step to the system of the code states, but 
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with a simpler and better system than any other state 
has adopted. 

The chancery rules of 1859 ^^^ perhaps as great a 
change as has ever been made in New Hampshire pro- 
cedure by any decision, or by any statute except the act 
of 1831. Bell struck down at one blow the whole body 
of English chancery pleading and practice. 

Some of us remember the forms of bills in equity 
before 1859 • lifter the formal address to the court, the 
introduction, " Humbly complaining sheweth unto your 
honor your orator A. B.," etc., etc., and then the stating 
part, the confederating part, the charging part, the juris- 
diction clause, the interrogating part, the prayer for 
relief, and the prayer for process — a kernel of wheat in 
a bushel of chaff. 

Read one of these ancient bills of a dozen or more 
pages with its multitude of words, and then read the sec- 
ond, third, and fourth rules of our supreme court of 1859 : 

^he form in substance will be as follows : 

^- B., of etc., complains against C. D., of etc., and E. F., of etc., 
and says, etc. 

^he common confederacy clause — averring a confederacy between 

»e defendants to injure or defraud the plaintiff; the charging part — 

setting forth the matters or excuses which the defendant is supposed to 

'ntend to set up by way of defence to the bill ; the jurisdiction clause — 

Oat the acts complained of are contrary to equity, and that the plain- 

, is without remedy at law; the prayer for answer and for answers to 

interrogatories, except where the plaintiff relies on the discovery of the 

^'^ndant; and the prayer for process, unless some special process 

^^ Order shall be required, may all be omitted. 

* he bill may conclude, — ** and thereupon the plaintiff prays," setting 
^^*i the special relief to which he supposes himself entitled, ♦* and for 
s^^h other relief as may be just." If an injunction or other special 
OY^er pending the suit is required, it may be specially asked for. 

^very bill and answer shall be expressed as concisely as may be, and 
^0 deed, will, agreement, or other writing shall be set forth at length 
or annexed to any bill or answer ; but so much of either as material, and 
no more, shall be inserted. 
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Changes and improvements in the criminal law and 
procedure, are as noticeable as in other departments. 

The forms of indictments and the court records were 
the same in Virginia and New Hampshire, and I can- 
not better illustrate the old form of indictment and 
records in this state than by an extract from Parton's 
*' Life of Jefferson, '* as found on page 46 : *' But when 
Jefferson studied law, generations of ingenious men 
had spent their lives in investing the science of jus- 
tice with difficulties, artificial and needless. They had 
wrought with such success, that if our young justice 
of the peace had been required to record that John Jones 
had hanged himself at Williamsburg, he would have 
been obliged to say — and I now copy from a Virginia 
justice's own book, in which his name appears as a sub- 
scriber — that * John Jones, not having the fear of God be- 
fore his eyes, but being moved and seduced by the insti- 
gation of the devil, at Williamsburg, in a certain wood, as 
aforesaid, standing and being, the said John Jones, being 
then and there alone, with a certain hempen cord, of the 
value of three pence, which he then and there had and held 
in his hands, and one end thereof then and there put about 
his neck, and the other end thereof tied about a bough of 
a certain oak-tree, himself then and there, w-ith the cord 
aforesaid, voluntarily and feloniously, and of his malice 
aforethought, hanged and suffocated.' This is a speci- 
men of the law jargon of that day, for the retention of 
which lawyers strove so long. It was the confused, 
bewildering element in which lawyers worked for cen- 
turies." 

The doctrine oi Stebbins v. Ins. Co, — ^the distinguish- 
ing doctrine of the present era — is, that the common law 
allows and provides the best inventible procedure, /. ^., 
the best process and pleading that anybody can invent. 
It is not a cast-iron method invented by the court, or 
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invented by somebody else and adopted by the court, as 
fixed and immutable law. The court disclaim the power 
of making law in that or any other way, and deny the 
authority of the English courts of former days to exercise 
such a legislative power. This is the New Hampshire 
theory. I suppose it is not the doctrine of any other 
jurisdiction. It has at least one advantage. No other 
jurisdiction can claim that its procedure is better than 
ours ; for it is the fundamental principle of our system 
that everybod}' is entitled to use the best procedure he 
can invent himself or get anybody to invent for him. 
And until something better than the best is possible, 
ours must be as good as anybody's. We continue to 
use the old forms of action, not because they are law, 
but because they are legal, and for general purposes 
well enough. We have been brought up on them, and 
it is easier to use them than to invent new forms. But a 
bill in equity is a good declaration in a writ. Haverhill 
Iron Works v. HalCy 64 N. H. .406. And it is not 
apparent why a good cause of action, stated with sub- 
stantial certainty and without verbiage, would not be 
as good a declaration as a bill in equity, with no state- 
ment of the form of action, but omitting '* in a plea of 
the case," *' in a plea of debt," *' in a plea of covenant 
broken," '* in a plea of trespass," " in a plea of re- 
plevin," " in a plea of land," and every other form of 
that kind. If we say *'in a plea of the case," the action 
may be assumpsit, case, or trover. If we make it 
assumpsit, and the defendant says it should be trover, 
the court will not waste time on the questions which the 
plaintiff can avoid by adding a count in trover. If we 
state a good cause of action, the court will not say 
whether it should be assumpsit or trover. How can it 
be necessary for the plaintiff to insert a form when the 
court will not say which is the right form ? In Boody v. 
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IValson, 64 N. H. 162, 172, 173, it is held that if a 
party is entitled to relief on writ of error, certiorari^ 
mandamus y audita querela ^ or prohibition, it is not nec- 
essary to inquire which one of those forms he should use. 
If his petition states a ground of complaint, " the effi- 
cacy of process does not depend upon the records giving 
it a technical name in a dead or living language. There 
is no law for turning the plaintiff out of court on a ques- 
tion of terminology. When rights were liberated from 
the oppressive yoke of remedial form," one of the con- 
sequences of the liberation was that *'no time is to be 
wasted upon the inconvenient peculiarities of writs." If 
a petitioner setting forth a good cause of action — that is, 
a violated legal right — need not state whether the name 
of the desired writ is error, certiorari^ mandainus^ audita 
querela^ or prohibition, what reason can be given for 
requiring him to state whether a declaration is in 
assumpsit or debt? The extent of revolution in matters 
of form is declared by the principle that a right is enti- 
tled to an adequate remedy for its infringement, and to 
the use of the best procedure that can be invented for 
ascertaining and establishing the right and obtaining the 
remedy. This principle is maintained in Metcalf v. 
Gilmore^ 59 N. H. 417-435, the court deciding, in a suit 
at law, that " either party may be allowed to file a bill in 
equity as an amendment of his pleading." In Ruther- 
fordv, Whitcher^ 60 N. H. 110-112, it is held that counts 
in trover and assumpsit may be joined in a declaration 
•on a single cause of action. 

In Walker v. Walker^ 63 N. H. 321-327, a majority 
of the court invent a new form of action, and say, '*The 
objection to the invention of a form of action is based on 
the idea that the remedial forms of the common law 
come from some other source than human design," or 
some other untenable ground. **The test of the legality 



THE PRESIDENT'S ADDRESS. 47 

of a former action is its utility as a method of vindicat- 
ing rights." In Boody v. Watson^ 64 N. H. 179, it is 
said, — " The law was formerly perverted by strained 
and quibbling interpretation, a strict observance of frivo- 
lous formality and a disregard of substance and prin- 
ciple. Since the discontinuance of that judicial usurpa- 
tion in this state, tax^cases have been no exception to the 
rule that the correctional duty is not suspended by the 
judicial invention of defective process. To refuse to 
reverse this illegal exemption would be an exercise of a 
power of sacrificing legal rights to remedial infirmities 
invented by a court. This arbitrary and aggressive 
power, capable of nothing but wrong, is the one that 
does not exist." 

In these cases is set forth the argument on which the 
whole fabric of our system of procedure rests. 

What is the sense of declaration in trover? When 
your client tells you that John Smith has taken his horse, 
and is using it, claiming it as his own, what is the use of 
writing out the formal words, that '* John Jones casually 
lost his horse, and John Smith found it" ? What is the 
sense in the form of a writ of entry of *' seizin" and ** dis- 
seizin," and many formal but useless words? What is 
the use of the formal words " trespass" and '* trespass on 
the case" ? I have had occasion to make writs for viola- 
tions of resti'ictions and conditions in deeds, and from 
my education and as a matter of convenience have 
inserted in the declaration of the writ the old form of a 
writ of entry. Why would it not be more consistent and 
sensible to make a declaration, stating the facts in a few, 
clear words, that the grantee had purchased a certain 
piece of land of the grantor upon certain conditions 
(naming them), which had been violated, and that the 
grantor was entitled to the land ? 

I submit these views in regard to a change in the pro- 
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cedure, or the disregard of old forms of action and the 
substitution of something better, to this association with 
much pleasure and confidence. Our supreme court has 
pointed out the way ; it is for you, gentlemen, to improve 
the opportunity. 

There has been for many years a tendency to modify 
the rules of evidence. Much evidence is now admitted 
that was rejected forty years ago. The greatest change 
in this branch of the law was made by the act of 1857, 
which provided that no person should be excused or 
excluded as a witness in any civil suit by reason of inter- 
est as a party or otherwise. What an immense amount 
of injustice was done by the common-law rule — the 
judge-made rule of old time ! But how timid and doubt- 
ful lawyers were at the time of the change ! No one now 
would think of returning to the old practice. For many 
years before 1867 witnesses were not allowed to give 
their opinions of the value of property. 49 N. H. 422 ; 
Gen. Stat., c. 209, 5. 24. It was held in three reported 
cases, before 1875, ^^'^ ^^ witness, unless he were a 
professional expert, was competent to give his opin- 
ion of the sanity of a person of whose mental condi- 
tion he had the most complete and certain knowledge. 
In Hardy v. Morrill^ 56 N. H. 227, the true rule was 
established by overruling previous decisions. The case 
in which this change was made is a striking exhibition 
of the modern, as distinguished from the mediaeval, judi- 
cial spirit. 

Another case worthy of special mention is State v. 
Bartlctty 43 N. H. 224, in which Judge Bellows deliv- 
ered one of his ablest opinions, overturning the imme- 
morial law concerning the burden of proof of malice in 
murder and of insanity in all criminal cases. 

In State V. Manchester & Lawrence R. R.^ 52 N. H. 
528, and Parkinson v. Railroad^ 61 N. H. 416, it was 
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held that proof of negligence in one instance is admissi- 
ble to prove it in another. This overruled Wentworth 
V. Smithy 44 N. H., and previous decisions upon the 
same point. 

Thirty or forty years ago, and less, it was held that 
evidence was irrelevant if it related to a collateral issue ; 
and on that ground a great amount of evidence was 
excluded that is now admitted. 

In Amoskeag Co. v. Headj 59 N. H. 337, Doe, chief- 
justice, says, — "The practice of trying collateral issues 
has been considerably extended in this state during the 
last forty years. But how far a trial can justly and rea- 
sonably go upon such issues, is often a question of fact." 
At the present time it is no longer the criterion to ex- 
clude everything that raises a collateral issue. In State 
v. Lafage^ 57 N. H. 245, evidence was admitted of 
speeches and acts said and done days and weeks before 
the day of the murder at various distances from the 
place where the crime was committed, in no way relating 
to the deceased, but to other persons. This general 
tendency for the admission of ev^ence formerly ex- 
cluded, is an unmistakable characteristic of the times. 

I remember in the trial of cases before the jury in this 
county from 1844 to i860, that much time was taken by 
Morrison, Farley, and others in discussions upon the 
admission of evidence. I do not think that a case was 
ever tried before the jury, during the years from 1844 to 
i860, when such discussions did not occupy much of the 
time of the court. 

A lawyer at that time was not supposed to be trying 
his case as he should, unless he fought inch by inch 
ever}^ particle of testimony. The court and jury seemed 
to think this a proper method of trying cases. Times 
have. changed ; and I think to-day it is, somewhat dan- 
gerous for counsel to object to any evidence offered. It 
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is exceedingly difficult and annoying for those of us who 
were educated in the practice of forty and fifty years 
ago to adapt ourselves to this new state of things. Jurors 
of the present day seem to think, that if you object to the 
admission of testimony you are attempting to cover up, 
or exclude from them, things they would like to know. 

Another great change was made by the amendment 
of the constitution in 1876, abolishing the right of trial 
by jury in cases in which the value in controversy does 
not exceed one hundred dollars and title of real estate is 
not concerned. The practice under this changed state 
of things has extended so that I should say, as an esti- 
mate, that in Hillsborough county four fifths of all the 
cases tried are without a jury. The wrangling and 
sometimes bitter personal contention by counsel, notice- 
able forty years ago, are changed. The case of Tucker 
v. Henniker^ 41 N. H. 317, has had a healthy influence 
with the bar in the argument of cases. In that case the 
court say, — **What an attorney does or says in the 
argument of a cause must be pertinent to the matter on 
trial before the jurv, and he takes the hazard of its not 
being so. No court can command from an enlight- 
ened public that respect necessary to an efficient admin- 
istration of the law without maintaining in its business 
proceedings that courtesy, dignity, and purity which 
characterize the intercourse of gentlemen in private life." 

Another change is in regard to the interpretation of 
written instruments. In Cole v. Lake Co,^ 54 N. H., 
Judge Ladd delivered one of his ablest opinions, show- 
ing the duty of giving efl^ect to the apparent intention of 
the parties to a written contract, and rejecting a rule of 
construction that would formerly have defeated their 
intention. This rule of interpretation is now accepted 
as the correct statement of the law, equally applicable 
to contracts, wills, and statutes. This difference in the 
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mode of handling a question, or in the view taken of the 
character and nature of a question, pervades a large 
part of the recent modification of the law. The field of 
fact is larger, and the field of law is smaller, than when 
some of us commenced practice forty or more years ago. 
There is more work for the triers of facts, and less for 
the law term. The general tendency on questions of 
right is to give more weight to the principles of natural 
justice, and less to the technical rules established by 
English courts in former ages. The decision in Britton 
V. Turner^ 6 N. H. 481, has had an influence in many 
cases since. As we read it now, it seems more like a 
decision in equity than at common law. If I had time I 
would like to enlarge upon the view presented by such 
cases as Walker v. Walker^ 63 N. H. 321 ; Gardner v. 
Webster^ 64 N. H. 520; Ltimber Co, v. Olcott Falls 
Co,^ 65 N. H. 290. 

These cases and others may well be taken as an inti- 
mation that it is for the bar to consider what wide door 
of relief for clients is now open. We are invited to 
explore the boundless regions of remedy, and to apply 
our inventive faculties to constructing and perfecting the 
simplest and best methods of legal justice. In this field 
of enterprise there is opportunity to promote our own 
comfort and the interests of our clients to an extent not 
dreamed of in the past. We have entered upon a new 
era : it is safe to predict that when the younger members 
of this company have become the aged members of the 
bar, they will look back upon a growth and development 
of legal science and administration which are now as 
invisible as the coming changes in the arts of manufac- 
ture and transportation. I appeal to you, young men, 
that you see to it that your profession in the course of 
human progress shall not lag behind. At a meeting of 
a bar association forty years hence, I trust that you, and 
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many noble men added to your numbers, will review the 
work of your profession with unalloyed pleasure. 

I cannot close without making a few practical sugges- 
tions. I suggest that this association select a standing 
committee on law reform and remedial procedure, whose 
duty shall be at each annual meeting to report and recom- 
mend improvements in statutes, to be presented to the leg- 
islature, and changes in methods of procedure, to be pre- 
sented to the court. 

I especially suggest that we consider and act upon 
what I may term the literature of legal forms and prac- 
tice. Our deeds, contracts, wills, and all legal papers 
contain too many words. We ought to devise new forms 
for such writings. In 1821, in Gordon v , Haywood^ 2 
N. H. 402, it w^as decided that the words *' quit my right 
and title," are sufficient to convey land. The word, con- 
vey, grant, or quitclaim — either of them — is sufficient to 
give a good title to the land, and yet we find in our pres- 
ent printed forms for deeds the words, ''give, grant, bar- 
gain, sell, alien, enfeoff, convey, and confirm " — eight 
words where one would be better ; and there are many 
other unnecessary words in our deeds. This is some 
improvement from what it was in 1809, as I find from 
the following specimen from our registry of deeds at 
Nashua : 

Know all Men by these Presents 

That I, of cordwainer 

the feoffee within named, 

for, and in the consideration of the sum of One Dollar to me in hand 
paid by . . . at or before the ensealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, have granted, 
bargained, sold, aliened, released and assigned, conveyed, enfeoffed, 
and confirmed, and by these presents do grant, bargain, sell, alien, 
release, assign, convey, enfeoff and confirm unto the said . 
all and singular, the real estate with the privileges and appurtenances 
thereunto belonging, in any wise appertaining, situate, lying and being 
in the town of Merrimac, etc. 
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Some of the ancient wills are curiosities, especially the 
introductory part, as may be seen from the following 
specimen taken from our probate records : 

In the name of God Amen, I ... of Deering in the County 
of Hillsborough and State of New Hampshire, considering the uncer- 
tainty of this mortal life and being of sound mind and perfect memory, 
blessed be Almighty God for the same, do make and publish this my 
last will and testament: First, I resign my soul into the hands of 
Almighty God hoping and believing in the remission of sins by the 
merits and mediations of Jesus Christ my beloved Savior and my body 
I commit to the earth to be buried at the discretion of my executor and 
my worldly estate I give, etc., etc. (1838.) 

In the name of God Amen, I ... of Manchester, in the 
County of Hillsborough and State of New Hampshire being of sound 
mind and perfect memory but weak in body, blessed be Almighty God 
for the same, etc., etc. (1879.) 

Chase's Probate Directory of 1845, and Morrison's of 
1884, have similar forms. A person can now make a 
will giving his property to his wife and two children, in 
fifty words, besides the signature, where the old forms 
would require two hundred or more. 

Deeds, wills, and all writings are construed according 
to the intention of the parties, and forms such as were 
formerly thought important are, or should be, cast aside 
as useless. 

Judge Bell, in the fourth rule in chancery, says, — 
*' Every bill and answer shall be expressed as concisely 
as may be." And so we say every writing should be 
expressed as concisely as may be. To lawyers more 
than to any other class, and perhaps more than to all 
other classes, is committed the sacred trust of simplifying, 
purifying, and making more serviceable for the general 
good the methods of making and administering the law. 

Mr. Brice, in his "American Commonwealth," attrib- 
utes to lawyers the credit of controlling and shaping the 
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legislation of this republic for the first seventy years. 
The presidents and cabinets, the senate and house of 
representatives at Washington, are, and always have 
been, in very large majority from our profession. I 
should say three fourths of all bills of any importance 
presented to our legislature are first considered and 
passed upon by the Judiciary Committee, composed 
almost wholly of lawyers. The revisions of our statutes 
of 1841, 1853, 1867, 1878, and 1891 were done by law^- 
yers. Questions are coming, — yes, are now with us, — 
demanding honest, intelligent judgment, and the best 
trained intellect. Questions of economics and sociology, 
almost unthought of in the first one hundred years of our 
republic, are here. Corporations of great power for good 
as well as of some danger for evil, wealth with benign 
influence in building hospitals, establishing schools and 
colleges, yet with some dangers, are here. The govern- 
ment of cities, the corruption in legislative halls, demand 
the wisest and best men for position and power. Our 
education as lawyers, our experience in the administra- 
tion of the law, the illustrious example of our brothers in 
the past, all impose upon us the obligation to give our 
best energies to the advancement and improvement of 
the law in all its departments. 

I congratulate you especially, the young men of this 
association, that you come into the profession at such a 
fortunate period. The fear and respect for titles and 
hereditary rank are gone ; the technicalities of the law 
have largely disappeared, and will soon be regarded as 
curiosities of the past. The pettifogger has no recog- 
nition as a member of our fraternity. The squire of 
1800 to 1830, wdth ruflSed shirt and assumed dignity, has 
gone — the respect, or, rather, the deference, shown him, 
has gone. But the lawyer of to-day has arisen to a 
higher position than in our early history. Then he w^as 
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in a class set apart from others ; now he is a co-laborer 
with others in everything that pertains to the moral and 
social elevation of society. The cerements that envel- 
oped the dogmas, the traditions, the superstitions of past 
ages have been torn away. The lawyer, the minister, 
the physician, the mechanic, the laborer in any occupa- 
tion, — all are parts of this complicated human society, 
each equal in right and privilege, and each responsible 
for his well-doing and influence. Our profession has its 
privileges and its important duties. Never was there a 
better opportunity to enter the profession for a young 
man, for honorable living and successful life, than now. 
I bid you welcome to the labors, the responsibilities, 
the honors and joys of the profession. I trust that this 
association just starting will live, and that every year in 
the future you, and many who shall follow, will have the 
privilege of fraternal greeting and congratulations at the 
progress and improvement in judicial science and its 
administration. 
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By Jeremiah Smith, of Dover. 



Mr. President and Members of the Association : 

Within a short time the men of my legal generation 
have had frequent reminders that they are soon to pass 
ofl' the stage. When five such contemporaries as Bain- 
bridge Wadleigh, William S. Ladd, Frank Hobbs, Dan- 
iel Barnard, and Ossian Ray die within a few months of 
each other, those who remain cannot but feel, that if 
their experience is to be of any service to the younger 
brethren it behooves them not to delay its relation. We 
older men have made mistakes ourselves, and have seen 
them made by others. It may be of use to the younger 
men to point out some of our most frequent blunders. 
My subject is, — 

OUR MISTAKES. 

The most common, and also the most costly, blunder 
in the trial of questions of fact, consists in not giving 
proper care to the preparation of the opening statement. 
Very few cases are lost for want of a tolerable closing 
argument, but very many are lost for want of a good 
opening statement. The same man who closes admir- 
ably will often open wretchedly. The reason, of course, 
is, that he does not believe the opening to be an 
important part of the trial. This is an immense mistake. 
The opening is, in a large proportion of cases, more 
important than the close. In very many cases, if one 
of the two must be omitted, it would be better to omit the 
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closing argument. The prime error of counsel consists 
in overlooking the fact that the jury are generally mak- 
ing up their minds while the evidence is going in. They 
may be doing this unconsciously, but they are doing it 
all the same ; and before the counsel rises to make his 
final effort, the jury have frequently got so strong a lurch 
against his client that their minds will not be changed by 
anything he may say, not even if he possesses the logical 
power of Mason and the rhetoric of Choate combined. 
It is, then, of the first importance that the jury should 
appreciate the value, and understand the point, of each 
piece of evidence as it is being put in ; and in order that 
they may do this, a careful opening statement is abso- 
lutely indispensable. The jury generally get no light 
from the reading over by counsel of the technical lan- 
guage of the declaration and the pleas. An intelligent 
farmer or mechanic is none the wiser for listening to the 
omnibus counts in assumpsit, or a declaration in trover. 
The counsel who opens should remember that he is talk- 
ing to men who have no previous knowledge of the case, 
and who do not understand legal phraseology. He 
should always give a general outline of the case he 
intends to lay before them, and it is often advisable to 
make a detailed statement of the evidence which is to be 
produced. Of course counsel will not be permitted, at 
this stage of the trial, to make a set argument; but a 
clear statement is often the best form of argument, and 
it will generally be possible to explain in advance to the 
jury the purpose of certain pieces of evidence which 
might, at first blush, seem irrelevant to the issue. 

If you doubt the usefulness of a good opening, just 
watch the countenances of the jurors during the first 
hours of a trial where the case has been poorly opened. 
You will see a look of hopeless confusion on their faces, 
and it may not be cleared up until a very late stage of 
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the trial. Some years ago a juryman gave me his 
experience in this respect. An important case was being 
tried by able and experienced lawyers. My informant 
was not drawn upon the panel to try the case ; but, as a 
spare juryman, he was present, and gave close attention. 
He told me that the trial went on two whole days before 
he found out what was the real point in issue. And yet he 
was a man of unusual intelligence — probably far superior 
to any juror on the panel. 

It goes without saying that the counsel should be care- 
ful not to overstate the case, not to promise proof which 
he is afterwards unable to produce. But if he has prop- 
erly prepared the case, he can seldom be mistaken as to 
the coming testimony on his own side. The American 
lawyer has here an immense advantage over the English 
barrister, w^ho, as a general rule, has no opportunity to 
personally converse with the witnesses before they come 
upon the stand. We shall all admit that it is our duty 
not to come before the court with a case which we know 
to be bad. I submit that it is also our duty not to come 
before the court until after we have used reasonable dili- 
gence to ascertain whether the case is good or bad. And, 
for this purpose, we ought to thoroughly sift our own 
client and his witnesses, not that we may put words 
into their mouths, but that we mav ascertain what it is 
that they claim to know and what are the grounds of 
their alleged knowledge. 

On this matter of cross-examining your own client, I 
had the benefit of some practical lessons from the eminent 
lawyer in whose office I studied, the late Daniel M. 
Christie. It was his custom to '' hoe over" his client in 
™ office, very much as he would a hostile witness in the 
court-room. How thoroughly he performed this task, 
you may judge from an anecdote which I believe to be 
authentic. Mr. Christie and that able lawyer, the late 
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Albert R. Hatch, were associated together in a case 
where their client was charged with fraud. Mr. Hatch 
brought the client to Mr. Christie for a consultation. 
The client, who probably expected to find a confiding 
listener and a sympathizing friend in the senior counsel, 
was, to his utter surprise, subjected to a most searching 
and relentless interrogation, which did not appear to be 
founded on any presumption of innocence. When the 
ordeal was over, and the junior counsel and the client 
had got down to the bottom of the oflSce stairs, the client 
turned to Mr. Hatch and said, — ''Squire, we have got 
to retain some other lawyer ; for it is perfectly plain that 
the other side have been and bought up that old cuss up 
stairs there." 

While I am upon this subject, let me add two further 
suggestions : 

First : Do not take it for granted that an opening is 
unnecessary in trials before a legal referee, or before a 
judge in a jury-waived case. The opening need not 
generally be so elaborate as before a jury, but a clear 
statement at the outset will usually aflTord material assist- 
ance to the tribunal, even when composed of trained law- 
yers. 

Second : Bear in mind that the opening statement is a 
good place in which to make admissions. Some lawyers, 
we know, never make admissions. One of my legal ac- 
quaintances, about thirty years before his death, admitted 
something on a trial, and thought that the result was dam- 
aging to his client ; hence he declined thereafter to run 
any more risks in that direction. On the other hand, 
Abraham Lincoln, in the days when he was largely en- 
gaged before juries, was in the habit of making admis- 
sions. Mr. Lincoln's custom may well be defended on 
ethical grounds. Nor would this custom interfere, in the 
long run, with building up a good practice. To be a 
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successful lawyer, one does not need to swerve from the 
strictest line of truth or integrity. But, in the great ma- 
jority of cases, the habit of making admissions may also 
be defended on the lower ground of expediency. As a 
rule, the facts adverse to your client will all come out 
before the end of the trial ; and those facts will be less 
damaging if admitted by you at the outset, than if left to 
be brought out by the other side with a loud flourish of 
trumpets. 

The next mistake I wish to speak of relates to the mat- 
ter of cross-examination. Within the last thirty years 
there has been great improvement in New Hampshire in 
this respect, but still there is room for further improve- 
ment. The right of cross-examining is generally es- 
teemed very valuable, and yet it is often exercised so 
injudiciously as to do more harm than good to the ques- 
tioning party. It has been well said that '* the most 
difficult thing to learn in conducting a case is, what 
ought not to be doncJ** This is especially true in refer- 
ence to cross-examinations. It is a mistake to cross- 
examine at random, \vithout aim or object; or to 
make the witness repeat over again the whole of his 
direct testimony, fatiguing the jury and generally 
strengthening rather than weakening the evidence. 
Much better would it be to adopt the system of that 
admirable practitioner, the late Chief-Justice Gushing, 
who made it his general rule not to ask a question on 
cross-examination unless he had specific reason to believe 
that his client would gain something from it. 

Again : It is a still greater mistake to adopt the " meat- 
axe style," — to cross-examine in an angry and offensive 
tone, or in a rough and blustering manner. Such methods 
seldom result in breaking down a witness : they have the 
effect of putting him on his guard. Moreover, — and this 
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is a point which counsel frequently overlook — the use of 
such methods induces the jury to sympathize with the 
witness. The jurymen feel that they are liable to be wit- 
nesses in the future, and that they should not like to be 
subjected to such a process. Not unfrequently some of 
the panel have a very disagreeable recollection of having 
been cross-examined at a previous term by the same 
learned counsel in the same offensive way. If you should 
ask me who was the best jury advocate of all the law- 
yers I have ever heard at the New Hampshire Bar, I 
should want time to consider, and should very likely end 
by saying that there were half a dozen men so nearly 
equal in merit that it was impossible to decide who was 
first. But if you ask me who was the best cross-exam- 
iner I have ever heard, I can answer that question at 
once. It was a man who was never unfair, never rough — 
a man who treated the witness with the same courtesy 
that he would exhibit towards a guest in his own house, 
and who nevertheless sifted the testimony thoroughly, 
and in such a way that the jury did not sympathize with 
the witness. That model cross-examiner was the for- 
mer leader of the Cheshire Bar, the late William P. 
Wheeler. 

Passing from the trial term to the law term, I desire 
now to speak of the most common blunder in reference to 
the latter class of work. It is the mistake of omitting to 
argue cases orally at the law term. 

Why, it will be asked, is it desirable to argue the legal 
questions orally, if you have already furnished a well 
made printed brief ? 

Several reasons may be given : 

I. Because in the oral argument you will improve 
upon your brief. In preparing for the oral discussion 
new points will occur to you, or, at all events, a much 



ANNUAL ADDRESS, 63 

more forcible way of putting the old points. The rea- 
son is not far to seek. The knowledge that you are 
liable to be publicly answered by your opponent, and 
publicly catechised by the court, will quicken your men- 
tal operations. It will result in your rejecting the chaff 
and condensing the wheat. 

2. Because you will be more likely to make yourself 
understood by talking than by writing ; and, what is of 
great consequence, you are more likely to make yourself 
understood by the whole court. All seven of the judges 
ma}' read your printed brief, but they may not all read 
it with equal attention, nor all remember it with equal 
distinctness. The judge to whom the case is especially 
assigned may miss your point; and the other judges, 
even if they noticed it upon a hasty reading, may forget 
it when the case is voted on. Not so with an oral argu- 
ment. It is safe to say that no good point distinctly 
taken in an oral argument has ever been overlooked by 
the court in coming to a decision. The point may not 
always be discussed in the reported opinion, but you may 
be sure that it was talked over in the consultation-room. 
One had better not rely too confidently on the maxim, 
litera scripta manet: it does not always hold good in 
the consultations of judges. 

3. Because you will find out, during the discussion, 
whether the judges are laboring under any misapprehen- 
sion as to the facts of the controversy. The reserved 
case may not make plain to them what is plain to you. 
Any difficulty of this sort, if discovered during the argu- 
ment, can be then remedied by an amendment much 
more easily than after an adverse decision has been 
announced. 

4. Because you will be likely to find out where your 
case labors with the court as regards the law. During 
the argument the attention of counsel will be directed by 
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the judges to the points upon which the court may spec- 
ially desire information and assistance. Of course one 
may not be able to answer on the spot all the difficulties 
which may be suggested, but the court will generally 
give counsel time to consider the questions, and to file an 
additional brief. 

As to the expediency of arguing questions of law 
orally, a very strong opinion has been expressed by one 
of our ablest American lawyers, who has had ample 
opportunity to view the matter from both stand-points, — 
from the bench as well as from the bar. In an address 
at the meeting of the American Bar Association in i886» 
Judge Dillon said, — '* On this subject I hold very strong 
opinions, but also hold that no opinion can be too strong. 
As a means of enabling the court to understand the exact 
case brought thither for its judgment, as a means of 
eliciting the very truth of the matter, both of law and 
fact, there is no substitute for oral argument — none. I 
distrust the soundness of the decision of any court, of any 
case, either novel or complex, which has been submitted 
wholly upon briefs. . . . Mistakes, errors, fallacies, 
and flaws elude us in spite of ourselves, unless the case 
is pounded and hammered at the bar. This mischievous 
substitute of printer's ink for face-to-face argument im- 
poverishes our case — law at its very source, since it 
tends to prevent the growth of able lawyers, who are 
developed only in the conflicts of the bar, and of great 
judges, who can become great only by the aid of the bar 
that surrounds them." Reports of the Am. Bar Associa- 
tion, Vol. 7,//. 234, 235. 

In urging counsel to make oral arguments, it is not 
intended to recommend that they should slight the earlier 
work of preparing a printed brief. Prepare the brief 
early, and send it in some time before the law term* 
Then, when the term is near at hand, take up the sub- 
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ject again. Upon re-reading your brief you may detect 
fallacies, and you will be in a position to re-cast and re- 
arrange tlie argument. In this matter of the brief, do 
not " play the holding-back game." Do not delay fur- 
nishing a brief, nor furnish one containing only vague 
generalities, with the purpose of keeping your adversary 
in the dark as long as possible in respect to your posi- 
tion. Such conduct may bother ''the other man" a 
litde ; but there is great danger that the court will infer 
from it that you lack confidence in your^ case, that you 
fear to submit your position to full investigation by an 
opponent. 

Assuming that an oral argument is to be made at the 
law term, what kind of an argument shall it be? As to 
this, various mistakes are common : 

I. There IS the mistake of reading instead of talking, 
and of reading only an old argument at that. 

A friend of mine once retained a very able lawyer to 
take charge of a case in the supreme court of the United 
States. The lawyer prepared a printed brief, and then 
made what he called an oral argument. What sort of 
a performance this was, you may judge from the com- 
ments which Mr. Justice Miller afterwards made to my 
friend. "That lawyer,*' said Judge Miller, " need not 
have come all the way to Washington merely to read 
over to us his printed brief. He could have sent a boy 
twelve years old who would have done that just as well 
as he did it, and probably a great deal better." You 
and I have occasionally seen something like this at Con- 
cord. A man takes up a copy of his brief, which he has 
not looked at for weeks, and proceeds, in a perfunctory 
way, to stumble through it, — imagining all the time that 
he is making an oral argument. Better do nothing than 
do this. 
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2. The mistake of assuming that the court are already 
familiar with the facts of the case. It is quite usual for 
counsel to say nothing about the facts, but to plunge at 
once into a discussion of the law. On the contrary, the 
counsel should always begin by giving, in a terse and 
vivid form, his version of the facts. This will often be the 
most effective argument on his side, and frequently super- 
sedes the necessity of taking up much time in discussing 
the law. Not long ago, two New England lawyers 
went to Washington to argue on the same side before 
the supreme court. They had agreed upon a division of 
topics, supposing that both counsel could be heard ; but, 
on arriving at Washington, they found it doubtful 
whether, on account of the peculiar situation of the case, 
the court might not refuse to hear more than one counsel. 
The junior very modestly said to the senior, " If but 
one of us can be heard, of course you must be that one." 
** No," said the senior; '*you are prepared to state the 
facts of the case, and that is of more importance than the 
arguments which we both intended to make upon the 
points of law." The late Judge Drummond, of the United 
States circuit court, said that the lawyers who appeared 
before him often omitted to make a clear statement of the 
facts, but that there was one man who never failed in that 
respect; and that man was ex-Judge B. R. Curtis. 

3. The mistake of not coming prepared to state in a 
single sentence, or word, the precise point of law on 
which you rely. It is of no use to go ** sloshing around." 
You must be ready to give a legal reason, a reason 
expressed in legal nomenclature, for a decision in your 
favor. The court may ask, — '* What is the legal doctrine 
upon which you rely ; is it estoppel, or contributory 
negligence, or some other doctrine? If it is a legal rea- 
son-, there must be a legal name for it. Tell us what to 
call it." I have known a counsel to be interrogated after 
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this fashion, and the consequences of a failure to make a 
definite answer can be imagined. 

Be prepared, also, to state your reason in non-legal, 
non-technical phraseologj'^. It was said of Chief-Justice 
Marshall, — ** His opinions are remarkable for addressing 
themselves rather to the common than the legal mind. 
. . . . as a general rule they can be followed and 
understood by any strong-minded man, whether in 
the profession or not." So Emerson said of another 
great judge, — *' Lord Mansfield's merit is the merit of 
common sense. . . . Each of Mansfield's famous 
decisions contains a level sentence or two, which hit the 
mark." If a statement of the case, stripped of legal ver- 
biage, shows that substantial justice is on your side, the 
court will be astute to scan closely the legal phrases or 
maxims relied on by your opponent, and will probably 
find some way to escape from rendering a decision on 
purely technical grounds. Take, for instance, such a 
case as the following: A. and B. buy a farm of C, 
and give a note and mortgage back for the purchase 
money. B. repudiates the note on the ground of infancy. 
Thereupon B., having attained his majority, quitclaims 
to C. his interest in the farm, and C. erases B.'s name 
from the note. A. then sets up the legal doctrine that the 
release of one joint promisor is the release of both, claim- 
ing that the transaction between B. and C. extinguishes 
the entire debt and discharges the entire mortgage. 
There are, of course, legal answers to these positions. 
See Young v. Currier^ 63 N. H. 419. But counsel for 
the defence ought not to confine themselves to making a 
purely legal answer. They ought also to say, — ** Stated 
in plain English, the question is, Shall the plaintiff be 
allowed to obtain one half the defendant's farm without 
paying for it?" 
4- The mistake of reading numerous and lengthy 
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extracts from authorities. You are very liable to thus 
lose the attention of your audience. Their interest flags, 
and may not revive. If your points impress the court, 
they will look at your authorities after the oral discus- 
sion. 

5. The mistake of prolixity. One hour is the outside 
limit of the time that ought to be spent in arguing any 
but the most difficult cases, and the argument in the 
majority of cases ought not to exceed forty minutes. It 
is sometimes said that fifteen minutes' talk from Mr. A. 
at the law term is worth two hours from Mr. B. ; and yet 
A. and B. are equals in ability and in legal learning. 
The reason for this difference is, that A. studies before- 
hand to arrange his points in the best order, and to put 
them so forcibly that he does not need to repeat or 
enlarge upon them ; while B. goes in without adequate 
preparation, and flounders about without rudder or com- 
pass. Some thirty years ago a member of the New 
Hampshire Bar was obliged to spend many days in the 
supreme court at Washington, waiting for his case to be 
reached. During the delay he listened to arguments 
from many prominent lawyers. Of these, the one who, 
in his opinion, was by far the best, was a lavvj'^er who 
spoke only from twenty to thirty minutes. The man who 
was so brief, and yet easily first, was Reverdy Johnson. 

The success of an argument may depend on what is 
left out. The late Sidney Bartlett, long the acknowl- 
edged leader of the Boston Bar, went to Washington to 
argue a case before the supreme court, and was kept 
waiting for some time. During this delay, Mr. Bartlett 
said to a friend, **My argument is growing shorter 
every day." He was pruning away all but the abso- 
lutely essential parts of the argument. Of course, con- 
densation may be carried to an extreme which is destruc- 
tive of clearness ; but, as a general rule, the point of an 
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argument is more likely to be obscured by prolixity than 
by brevity. There are, undoubtedly, some gentlemen 
present to-day who listened to the argument of ex-Judge 
B. R. Curtis in this room, at June Term, 1870, in the 
case of Northern R. /?. v. Concord R. /?., 50 N. H. 
166; and there must be many present who heard the 
argument of Mr. Richard Olney , at Concord, December 
Term, 1888, in the case of ^., C. & M. R. R. v. B. & 
M, R. J?., 65 N. H. 393. Both arguments were very 
able ; and yet, considering the importance and difficulty 
of the questions, both were very short. Each, I think, 
occupied just about one hour. Why were these learned 
gentlemen able to present their views so briefly? For 
two reasons : First, they were not only thoroughly 
versed in legal science, but they also had a thorough 
comprehension of the case in hand; second, they had 
the topics arranged in their minds in perfect, logical 
order. Say everything in its right place, and you will 
have to say it only once. 

6. It is possible to err on the side of over-study. Be 
diligent in turning over the books, but do not omit to do 
some thinking also. Maintain a due proportion between 
study and thought. Do not exemplify in your own per- 
son the familiar saying of Robert Hall, *'Some men 
have had so many books laid on the top of their heads 
that their brains can't move.'* Some years ago a lawyer 
of large experience argued an important case before the 
law term. He spent an immense amount of time in 
examining the numerous authorities ; he got up a com- 
plete bibliography of the subject, and could probably 
have given the volume and the year of every important 
decision. He took the precaution of having a wagon- 
load of books carried up to the court-room for use in 
case of need. But he did not cease from the process of 

• 

investigation in season to arrange his ideas in proper 
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and effective order. Consequently, although he knew a 
good deal about the subject, his argument was not a 
great success. Indeed, it was apparent, during a part 
of his talk, that the court did not understand what he 
was driving at. Now contrast this with an argument 
prepared on an entirely different system — the oral argu- 
ment of Mr. Harry Bingham, at Haverhill Law Term, 
January, 187 1, in the case of Clark v. Whitaker^ 50 
N. H. 474. The amount involved was small, and I 
dare say Mr. Bingham has by this time forgotten all 
about the case, but the argument was among his best. 
He had not looked up all the authorities, he failed to 
find a recent English decision which was in his favor ; 
but he had thought over the case thoroughly. He 
began by stating with great distinctness the elementary 
legal principles applicable to the subject, and then fol- 
lowed those principles out to their logical conclusion* 
His argument resembled, in clearness and cogency, the 
demonstration of a proposition in geometry, and was 
infinitely better than it would have been if he had spent 
his whole time in delving among the books. Of course, 
it is desirable, and often practicable, to do both things — 
to make thorough search for authorities, and also to 
frame an orderly and logical argument. The point I am 
endeavoring to make is, that the latter should not be 
wholly sacrificed to the former. 

One of the best arguments to which I ever listened 
was that of General Marston, at Concord, June Term, 
1885, 5" ^he Hoitt will case. I refer to the oral argu- 
ment, not to the discussion in the printed brief set forth 
in 63 N. H. 487-494, though the latter is creditable. 
General Marston had evidently gone over the authorities 
with care, but he carefully avoided reading long extracts 
or giving lengthy summaries. Instead of this, he gave 
the resultant force of the decisions ; and he gave it with 
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his inimitable clearness. The late Chief-Justice Perley 
once said that General Marston's strong point was clear- 
ness of statement ; and another eminent legal authority 
has said, ** Clearness of statement is the great power at 
the bar." Never was there a better exemplification of 
this truth. 

Thus far my suggestions, even though they may not 
have met with your entire approval, can hardly have 
excited violent opposition. But I am now going to be 
very bold. I am about, not perhaps to suggest the 
entire abolition of one of the inalienable rights of the bar, 
but to suggest great moderation (to say the least) in the 
exercise of that right — a moderation so great that you 
may fear that the right may become '* extirpated by dis- 
use." I refer to the privilege of '* swearing at the 
court." 

Seriously, I wish to speak of our mistake in habitually 
finding fault with the judges. 

In the attitude of the bar towards the court there are 
two possible extremes, each of which is to be avoided. 
The one is that of servile adulation — happily not com- 
mon in this vicinity. The other is what our late brother 
Wadleigh would have termed the *' objurgatory *' attitude ; 
and it is, unfortunately, tolerably frequent. There are 
not wanting lawyers of respectable standing who habitu- 
ally complain of the court ; and it is to be feared that 
most of us have indulged in considerable criticism of our 
judicial brethren. 

It is safe to say that nine tenths of the criticism is not 
well founded ; but, though generally groundless, it 
nevertheless does infinite harm. It seriously embarrasses 

the administration of justice, rendering it impossible for 

the judges to do their work effectually. No court can be 

thoroughly eflfective unless it has the confidence and. 
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respect of the community. It is important that judges 
should be able and honest ; it is also important that the 
fact of their ability and honesty should be recognized by 
the community. It is important that the decisions should 
be right ; it is also important that a right decision should 
be believed by the community to be right. 

Do I mean that the judges are above criticism, — ^that 
they, like the king, *'can do no wrong"? Certainly 
not. But they ought to be free from criticism at our 
hands, unless we are reasonably sure that there is se- 
rious occasion for it, unless we are quite certain that the 
fault is in the court and not in ourselves. In point of 
fact, our complaints are generally uttered on the spur of 
the moment, and when we are smarting under a sense of 
personal disappointment. As might naturally be expect- 
ed, complaints uttered under such circumstances are very 
largely unfounded. In many instances we should do 
better to find fault with ourselves. I fully admit that 
judges are human, and hence fallible. Of course some 
cases are wrongly decided, but in a large majority of 
instances the error is chiefly chargeable to the very coun- 
sel who is growling about it : it is because he did not 
properly prepare and present his case. Neither judges 
nor jurors are apt to go wrong if the vital issues are dis- 
tinctly presented for their consideration. 

Legal criticism engenders lay criticism. The harsh 
sayings of lawyers about judges are repeated and magni- 
fied by laymen. Suppose, for instance, that there is a 
little case about a division fence, or the impounding of a 
heifer ; after the verdict, the counsel on the losing side 
tells his client, in the back office, that Judge X. didn't 
give them a fair show, and then proceeds to indulge in a 
prolonged whine as to judicial enormities in general, 
hinting that the present outrage is only one instance out 
of many, and that all the judges are habituallj'- unfair ; 
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perhaps the lawyer vents his spleen in the form of witti- 
cisms, and you know it has been said that " wit preserves 
a slander as alcohol preserves other reptiles " : what fol- 
lows ? Within a few days after the trial the learned coun- 
sel calms down, thinks Judge X. is a pretty good fellow af- 
ter all, and would be sorry to hear of his resignation. But 
does his restoration to sanity o^tr^i^ propria vigor e to stop 
the evil effect of his previous inconsiderate utterances? 
Not at all : the poisonous seed has been sown, and is 
bearing a plentiful crop in the shape of popular distrust 
of the judiciary. That client went home, chagrined at 
his defeat, and desiring to account for it. He retailed 
through the school-district, and very probably through 
the entire neighborhood, all that ** the squire " said. The 
consequence is, that the men elected to the legislature, or 
drawn as jurors, from that town will enter upon their 
duties with a deep-seated distrust of the court. Even if 
the only cases coming before the court were controver- 
sies of a purely private nature, the result of the aforesaid 
legal criticism would be to seriously diminish the capaci- 
ty of the judge to deal satisfactorily in future with such 
disputes. 

But the business of the court is not confined to adjust- 
ing controversies of a purely private character. Suits 
which are nominally between man and man, or be- 
tween corporation and corporation, may, in reality, 
involve matters of the highest public concern ; for 
example, the question of who shall control the prin- 
cipal systems of public transportation may at any time 
come up for decision. And, most important of all, the 
court of highest resort is the final interpreter of the con- 
stitution, and may have to decide, directly or indirectly, 
between rival claimants for executive authority. This 
duty of interpreting the constitution is the highest func- 
tion of our court. It must be vested in the judges, or in 
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nobody. Outside of this country, there is generally no 
separate and independent tribunal charged with this duty. 
Hence, in other countries, written constitutions and the 
like are liable to prove mere ropes of sand. To make the 
constitutional guaranties of any real worth, there must be 
an independent tribunal whose duty it shall be to stand 
as an impregnable bulwark between the encroachments 
of the legislature and the constitutional rights of the peo- 
ple. Without this feature, our form of government 
would have been a complete failure. 

How can a court satisfactorily discharge this high and 
important duty if public confidence in its integrity and 
ability has already been seriously impaired by frequent 
criticisms on its method of dealing with private contro- 
versies? Will its decisions be quietly submitted to? 
Will usurping executives and rash legislatures desist, in 
deference to the court, from acting in disregard of fun- 
damental law? The answer can hardly be doubtful. 
Unless the court has the general confidence of the com- 
munity, its decisions on constitutional questions will not 
allay popular passion, nor check political and partisan 
clamor from swelling into tumult, or, it may be, proceed- 
ing even to inaugurate civil war. 

Various important questions of a public nature have 
come before the supreme court of New Hampshire within 
the last twenty-five years. So far as I now remember, al- 
most every decision on such questions has been met by a 
perfect howl of abuse from the disappointed faction. 
The newspapers — and the press simply reflects the opin- 
ion of a constituency behind it — have vied with each other 
in charging judges, not with ignorance, but with gross 
partiality and corruption. Both the leading political par- 
ties of the state have had a hand in the fray. Now it is 
undoubtedly true that many members of the bar, despite 
their sympathy with the disappointed litigants, have felt 
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that these attacks were grossly unjust. Yet hardly any 
lawyer has publicly raised his voice against this style of 
warfare. And if some of us should do so, we should be 
liable to have thrown in our teeth our own previous fault- 
finding with the same court in regard to its method of 
dealing with private controversies. In reality, it is the 
making of these numerous small criticisms as to private 
matters which has made possible the outbursts of popu- 
lar fury as to decisions in matters of public concern. 

Suppose we should all turn over a new leaf, and 
resolve that in future we will not criticise adverse de- 
cisions in our own cases until six months after their 
announcement : under such a system, three lourths of 
our present complaints would never be heard. 

Remember, too, that it is not a mark of courage to at- 
tack men who are not in a position to defend themselves. 
A judge cannot usually make a public reply to criticisms 
on his judicial conduct; nor can he well engage in alter- 
cations in private. 

It is not the least of the objections to this habitual and 
indiscriminate criticism of the judges, that it tends to em- 
bitter the lives of honorable and upright occupants of the 
bench. 

Theoretically, a judge may be supposed to always 
have the hide of a rhinoceros. But, as a matter of fact, 
there are very few judges who are utterly indifferent to 
the good opinion of their fellow-citizens. They may 
continue to do their duty, entirely uninfluenced by any 
considerations of fear or favor ; but none the less is it 
true that unfounded attacks cause them immense discom- 
fort. When the secrets of all hearts are revealed, I be- 
lieve we shall find that the lives of many judges have 
been darkened, nay, even that in some cases their earth- 
ly days have been shortened, by abuse, which, when 
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read now in the light of history, must inspire serious 
doubts of the sanity of the persons who uttered it. 

Let me name a single specific instance-=^not, I am sor- 
ry to say, the only example which could be given ; but it 
is, I think, the strongest case in point which has occurred 
in our day, and one where the abuse came from mem- 
bers of the political party with which I have generally 
acted. 

Within a twelve-month a former judge has passed 
away, who was the victim of the most cruel injustice. 
He was one of the most thoroughly upright men who 
ever lived — a man whose conspicuous moral trait was 
simplicity, using that word in its highest and best sense ; 
a guileless man, so devoid of evil that it was difficult 
to conceive of him as having even been tempted to de- 
part from the straight path. And, withal, he possessed 
marked ability and legal learning, and was conspicuously 
successful as a judge. 

Such was William S. Ladd. And yet his judicial ca- 
reer closed amid a storm of obloquy, the echoes of which 
have hardly, even now, died away. It was charged that 
his official action had been influenced by his political 
sympathies. For this charge, publicly and persistently 
made, there was no foundation whatever. On the con- 
trary, the very facts then relied on to sustain it prove the 
exact opposite. 

The case, in brief, was this : The governor and coun- 
cil in office in the spring of 1875, had appointed during 
the previous year all the judges then on the bench, of 
whom Judge Ladd was one. A majority of the judges 
were of the same political faith with the governor and a 
majority of the council. The governor and council were 
about to declare certain persons elected as state senators, 
and to issue to them summonses to take seats in the leg- 
islature. The opposition party, denying the election of 
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these persons, asked the executive authorities to request 
the opinion of the court as to the law, before taking ac- 
tion. The executive authorities did not seasonably take 
measures to obtain the opinion of the court, but issued the 
summonses. Upon the assembling of the legislature, 
questions were put to the court, by both the senate and 
the house, as to the rights of the persons to whom the 
summonses had been issued. The court in reply — and 
this was the only judicial utterance in reference to the 
whole transaction — declined to express an opinion upon 
a past and completed act of the executive department of 
the government, performed in the discharge of a duty 
expressly required of that department by the constitu- 
tion ; saying that such action of the executive could not 
be regarded as the subject of revision by either of the 
other departments of the government, except in the mode 
distinctly provided in the constitution, namely, by the 
senate, who, by Article XXXV, are made the final judges 
of the elections, returns, and qualifications of their own 
members. (See opinions of the justices, 56 N. H. 
570-577.) It is not my present purpose to discuss the 
intrinsic correctness of the view taken by the court as to 
its duty in the premises. Whether the court should or 
should not have given a direct reply to the inquiries put 
by the legislature, is a fairly arguable question, upon 
which two opinions would probably be entertained in the 
profession. But I think that every good lawyer in this 
audience will agree with me in laying down the three 
following propositions : 

First: Whatever our own opinion may be, we can 
readily see how good lawyers and honest men might 
arrive at the conclusion which was reached by the court ; 
and hence the action taken by the court furnishes no 
intrinsic evidence of judicial partiality or corruption. In 
this connection it seems proper to note the fact that coun- 
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sel for the same political party which complained of the 
opinion given in 1875, relied upon that opinion as a 
sound authority to sustain their side at the judicial hear- 
ing which preceded the organization of the legislature in 
1891. 

Second : The opinion of the court did not, directly or 
indirectly, give judicial approval to the course taken by 
the executive. 

Third : The fact that the administration party did not 
see fit, before the issue of the summons, to take the 
opinion of the court (recently appointed by the same 
executive), furnishes overwhelming evidence that the 
party leaders understood the judges to be men whose 
judicial action would ^ot be influenced by their political 
sympathies. 

The most forcible point of attack which was open to 
the opposition, in commenting on these proceedings, was, 
that the governor and council did not take the opinion of 
the court before acting. Obviously, the best move for 
the opposition was to begin by conceding the honesty of 
the court, and then argue that the executive authorities 
were afraid to ask the advice of honest judges appointed 
by themselves. That would have been a taking political 
war-cry. 

But the zealous leaders of the opposition did not stop 
to consider what was their real grievance, or their strong- 
est point of attack. They lost their tempers, and lost 
their heads. They complained of the court as bitterly 
as of the executive, and spoke of the judges in such a 
way as to give the impression that they had approved 
the action of the governor and council ; and to this day 
intelligent people may be found who suppose that such 
approval was given by the court. 

If no evil results had followed from the political com- 
plaint against the court, the loudness and persistency of 
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the clamor would, in the retrospect, be simply ludicrous. 
But evil results did follow. It is no light thing to feel 
that nearly half your fellow-citizens believe you guilty 
of misconduct in a high office. Judge Ladd was a high- 
spirited and sensitive man, and he felt it keenly. The 
wound rankled to the day of his death. The world had 
less sunshine for him than before. He looked askance 
on some former friends, the unjust suspicion cast upon 
him having the not unusual effect of inducing him to 
(unconsciously) become unduly suspicious of others. It 
is no exaggeration to say that all the remaining years of 
Judge Ladd's life, though crowned with professional 
success, were embittered by the great injustice which 
had been meted out to him. It was not merely, or 
chiefly, that he was dropped from the bench upon the 
political reorganization of the judiciary in 1876. It was, 
that he was dropped from the bench with this untried 
charge hanging over him. 

That injustice can harm him no longer. Since his 
death I have often thought of a sentence in the Latin 
epitaph inscribed on the tomb of Dean Swift. Our 
departed friend is now 

»*Ubi sajva indignatio 
Ulterius cor lacerare nequit.'' 

What matters it to him now whether his judicial career 
received praise or blame from human lips, so long as he 
knows, as I doubt not he already does, that his motives 
received the Divine approval. 

To prevent possible misapprehension, a few words must 
be added to what has been said in regard to the proper 
attitude of the bar towards the bench. First : Temperate 
and dignified criticism of the legal reasoning of the court 
is entirely unobjectionable. But this is a very different 
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thing from habitually aspersing the character of the 
judges and imputing to them unworthy motives. Second : 
Throughout this address I have had in mind a court 
of the kind which has always hitherto existed in this 
state. Our court is, and always has been, an honest 
court. But it is, of course, among the possibilities of 
the future that our bench may be made up of men very 
different from its present membership, and may become 
a corrupt tribunal. If that evil day ever comes, it will 
be not only the right, but the duty, of all good citizens 
to purify the bench ; and it is to be hoped that the bar 
associations will be found in the forefront of battle. But 
we shall speak with more effect then, if we refrain from 
sounding false alarms now. 

Many years ago, a great reformer, in his indignation 
at certain legal abuses, went so far as to accuse the 
bench and the bar of conspiring together to defraud the 
public ; and he gave to the alleged confederacy the 
somewhat disrespectful title of ''Judge & Co." The 
name thus given in reproach by Mr. Bentham denotes, 
according to my way of thinking, the relation which 
really ought to exist. The judges and the lawyers 
should regard themselves as members of one great asso- 
ciation, formed, not to hinder, but to promote, the admin- 
istration of justice. And if it be true that the judges 
and the lawyers form one great confederacy, laboring 
for a common end, they should work together — not in 
antagonism, but in harmony. 



STATE AND BAR. 



By Edward E. Parker, of Nashua. 



New Hampshire's hills are steep and high. 

Her rivers broad and deep ; 

Her silver lakes and rippling streams 

More beautiful than poefs dreams ! 

When, wrapped in balmy sleep, 

He sees, with soul's delighted eye, 

The £%ndes of his brain sweep by. 

From her hillsides the sombre pine 
Eternal guards the vales below. 
Through which, in sultry summer time. 
The farmer's scythe and rifle chime 
With bluebirds' carols low, 
And the sharp dang of hammer's beat 
Reechoes through the village street. 

What though her sterile soil display 

Few mansions great and grand ! 

In every vale, on every stream, 

Where soft winds blow and waters gleam. 

Their homes, who love their native land 

And live contented day by day. 

Stand thick as apple blooms in May. 

And from these homes, in year's swift flight, 

Have come her chiefest glory — 

The men, whose fadeless, well-earned fame 

Shall, like her rock-ribbed hills, remain 

Renowned in song and story 

While jocund day succeeds the night. 

And poets sing or historians write. 

Dear Granite State, where'er on earth 

Thy children may abide, — 

In foreign clime, on billowy main, — 

In poverty, in wealth, in pain, — 

Thy honor is their pride ; — 

In hours of toil, in scenes of mirth. 

Thou art the dearest spot on earth. 

6 
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Around thy vales and singing streams, 

Thy snow-capped hills eternal, 

As long as memories remain, 

Till death shall break the silver chain, 

And call to worlds supernal, 

Like disen throned kings and queens. 

They'll roam alike in thoughts and dreams. 

O brethren of the bar, — who live 

By Merrimack's bright tide, 

Who come, with merry hearts and light. 

To clasp the friendly hand to-night, — 

Her honor is your pride ; 

And well may our jjrofession claim 

Its full share in her glorious fame. 

In every war, on many a field, 

Where worked the reaper death. 

Some members of New Hampshire's bar 

Have heard the cannons' thunderous jar. 

And breathed its sulphurous breath, 

Nor quailed when dense ranks rocked and reeled, 

As sabres flashed and bugles pealed. 

In forum, rostrum, halls of state. 

With ready wit and sense, 

They 've stood the peers of all who came 

To fight for right, and bring to shame 

The shams of false pretense ; 

And fixed as the decrees of Fate 

Has been their love for home and state. 

Such is the record of the past ; 

The future's hope is bright, — 

Like gleaming star through dark cloud rift, 

Like beacon fiame through spume and drift, 

Shineth its lustrous light ; — 

In years to come, in calm or blast. 

May state and bar knit firm and fast. 
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FIRST ANNUAL BANQJJET. 



The first .annual banquet of the association was held 
at the Manchester House, immediately following the 
annual meeting. William H. Shurtleff, of Manchester, 
acted as toast-master, and in response to his invitation 
the following toasts were responded to : 

The Southern New Hampshire Bar Association. 

Charles H. Burns, of Wilton. 
The Rockingham Bar. John J. Bell, of Exeter. 

The Legal Profession: Its Veterans always sure of Speedy Recogni- 
tion. Daniel Hall, of Dover. 
The Ideal Lawyer: His Highest Aims and Loftiest Aspirations. 

Henry E. Burnham, of Manchester. 
The Lawyer as a Legislator. Frank G. Clarke, of Peterborough. 

Our Clients : Let us toast them before we roast them. 

Denis F. O'Connor, of Manchester. 
The Clergy : Ever welcome to our social as well as religious gather- 
ings. Rev. C. S. Murkland, of Manchester. 
The Criminal Law as a Fine Art. Alvin Burleigh, of Plymouth. 
Old Dartmouth, the Mother of Lawyers. 

Prof. James F. Colby, of Hanover. 
Good-Night. John P. Bartlett, of Manchester. 
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AMENDMENT OF CONSTITUTION. 



AMENDMENT OF CONSTITUTION. 



Adopted February 24, 1893. 



Article III amended to read as follows : 

QJJALIFICATION OF MEMBERS. 

Article III. The members of this Association are, 
and shall be, those members of the bar of Hillsborough 
and Merrimack counties, and attorneys practising in said 
counties, who adopt and sign this constitution, and con- 
form to its requirements and the rules, orders, and by- 
laws made and adopted under it; all of whom shall pay 
an annual fee of two dollars (which shall entitle them 
to membership in the Association and to two copies of 
the annual publication of the Association) , and all assess- 
ments that may be made upon them by the executive 
committee thereof. 

Attorneys who shall not have become members pre- 
vious to the semi-annual meeting shall, upon proposal, 
be elected by majority vote of the Association. 
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OFFICERS AND COMMITTEES 



OF THE 



SOUTHERN NEW HAMPSHIRE BAR ASSOCIATION, 



For the Year 1893. 



OFFICERS. 

I President^ William L. Foster, of Concord. 

First Vice-President^ Edward S. Cutter, of Nashua. 
Second Vice-President^ John S. H. Frink, of Portsmouth. 
Secretary and Treasurer ^ Arthur H. Chase, of Concord. 

Executive Committee, 

John P. Bartletf, of Manchester; Frank S. Streeter, of Concord; 
Charles H. Burns, of WiUon; William L. Foster, of Concord; and 
Arthur H. Chase, of Concord. 

STANDING COMMITTEES. 

On Publication. 

Frank S. Streeter, of Concord; Charles H. Burns, of Wilton; and 
Henry B. Atherton, of Nashua. 

On Legal History and Biography. 

Edward S. Cutter, of Nashua; Albert S. Wait, of Newport; Joseph 
W, Fellows, of Manchester; Stephen S. Jewett, of Laconia; John J. 
Bell, of Exeter; Daniel Hall, of Dover; Edwin F. Jones, of Manches- 
ter ; Herman W. Greene, of Hopkinton ; Edward G. Leach, of Frank- 
lin ; and Samuel Upton, of Goffstown. 
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On Pictures and Portraits, 

Lucien B. Clough, of Manchester ; Charles H. Bartlett, of Manches- 
ter ; John T. Bartlett, of Raymond ; Harry G. Sargent, of Concord ; 
and Greenleaf K. Bartlett, of Derry. 

On the Earlier Publication of Opinions by Court. 

*■ 
James F. Briggs, of Manchester; Ellery A. Hibbard, of Laconia; 

Frank N. Parsons, of Franklin; Robert M. Wallace, of Milford; and 

Albert O. Brown, of Manchester. 

On the Revision of the Rules of Court, 

Samuel C. Eastman, of Concord; George B. French, of Nashua; 
Amos J. Shurtleif, of Concord; Thomas D. Luce, of Nashua; and 
Nathan P. Hunt, of Manchester. 

On Remedial Procedure, 

John S. H. Frink, of Greenland; Henry £. Burnham, of Manches- 
ter; Ira Colby, of Claremont; John Kivel, of Dover; Edwin G. East- 
man, of Exeter; Frank G. Clarke, of Peterborough ; John M. Mitchell, 
of Concord ; John H. Albin, of Concord ; John P. Bartlett, of Man- 
chester ; and Elijah M. Topliff, of Manchester. 

On the Literature of the Law: Of\ Improvements in Legal Instruments. 

William L. Foster, of Concord ; Hosea W. Parker, of Claremont ; 
David A. Taggart, of Goffstown ; Oliver E. Branch, of Weare ; Calvin 
Page, of Portsmouth ; Reuben E. Walker, of Concord ; Isaac L. Heath, 
of Manchester; Wallace Hackett, of Portsmouth; Alvin Burleigh, of 
Plymouth ; and Gordon Woodbury, of Manchester. 

On Professional Deportment, 

David Cross, of Manchester; Erastus P. Jewell, of Laconia; Hosea 
W. Parker, of Claremont; John Kivel, of Dover; and Harry G. Sar- 
gent, of Concord. 
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NOTICE OF THE SECOND ANN 




Concord, N. H 

You are cordially invited to attend 
meeting of the Southern New Hampshi 
tion, to be held at the United States courf 
city, on Friday, February 24, 1893, at 12 .'30 o'clock p. m. 

PROGRAMME. 

Election of officers and general business. 

Address by the president David Cross, Manchester. 

Annual address Edgar Aldrich, Littleton. 

Short addresses and biographies. 
General discussion. 

The Association will dine at the New Eagle hotel, at 
4 o'clock^, m. This will give to lawyers from both the 
northern and southern parts of the state an opportunity 
to attend the exercises and banquet and return home the 
same evening. 

The post-prandial exercises will be in charge of John 
H. Riedell, of Manchester. 

It is believed that all the exercises of the occasion will 
be of great interest to every lawyer in this state, and we 
hope that each one will by his presence help us in mak- 
ing this Association permanent and successful. Do not 
leave this duty for your brother lawyers to perform. Aid 
in it yourself. 

In order that the committee may perfect their arrange- 
ments, you are requested to fill out and return the en- 
closed postal not later than February 21st next. 

John P. Bartlett. 

Frank S. Streeter. 

Charles H. Burns. 

David Cross. 

Arthur H. Chase. 



SECOND ANNUAL MEETING. 



BUSINESS. 



The second annual meeting of the Southern New 
Hampshire Bar Association was held at the United States 
court room in Concord, on the twenty-fourth day of 
February, 1893, in accordance with the foregoing notice. 
Over one hundred lawyers from the different counties of 
the state were present. 

It was unanimously voted to amend Article III of the 
constitution, so that it should read as set forth on page 
91 supra. 

It was unanimously voted to recommend to the clerks 
of the various counties that they publish in the docket 
for their county an alphabetical list of the attorneys liv- 
ing in said county, with the post-office address of each. 

The president was instructed to appoint a committee 
on professional deportment. (See page 96 for names of 
members of this committee.) 

Officers and committees for the ensuing year were 
chosen as set forth on pages 95, 96 supra. 

It was unanimously voted to hold the next annual 
meeting of the Association at Nashua, on the last Friday 
of February, 1894. 



THE PRESIDENT'S ADDRESS. 



By David Cross, of Manchester. 



Brothers of the Association : 

A few suggestions concerning our profession : First, 
preparation ; second, one of the courtesies ; third, ex- 
clusiveness of devotion to our business. 

Our supreme court and the bar within a few years 
have done much for the advantage of young men who 
have been admitted to the bar, in requiring three years' 
study and an examination by a competent committee. 
The student admitted now must have a respectable 
knowledge of the law to pass the examination, and the 
fact that there is to be an examination is a stimulus to 
more thorough study. I submit, however, that while 
this required time and the examination have compelled 
students to more diligence in study, and helped to equip 
men for higher standards, there is still opportunity for 
improvement ; and I conceive it to be one of the duties of 
this association to give its attention to improved methods 
in study and preparation. 

Other professions within a few years have raised the 
standard for admission. Formerly a physician with a 
vear or two in an office and two or three courses of lee- 
tures could be admitted to practice, while at the present 
time young men are spending three to five years in 
constant study at the best medical schools, and are becom- 
ing thoroughly equipped for all branches of their pro- 
fession. In the ministry the ordinary rule is a college 
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educat'ion with three years' study at a theological school. 
In engineering and the mechanic arts students are spend- 
ing three to four years in their distinctive branches. 
Young men who engage in manufactures or railroading 
spend three years in preparation. I submit, that in our 
profession we do not keep pace in the progress of im- 
provement. 

In an elaborate report made to the American Bar Asso- 
ciation by a committee in 1891, 1 find the follow^ing : '' No 
lesson has been more clearly taught by the history of 
our profession from the beginning, than that wherever 
the law has been best administered, and most truly 
worthy of its high mission, its votaries have been most 
careful of the education of students and in the statement 
of its principles so that such students can thoroughly 
master them." This same committee in their report 
state that a legal education in the United States is inferior 
to that of other countries. W. T. Harris, commissioner 
of education, in a report, says that the law schools of 
the United States bear no comparison in thoroughness, 
system, and the scientific order of instruction with those 
of Russia or Germany. 

Young men should be impressed with the maxim, 
" multum non mulia.^^ Not how many questions he can 
answer, but that he should labor to be grounded in the 
history and fundamental principles of law. If he studies 
merely to answer questions from the text-book or cases 
in reports, he is not fitted to apply law to varied and 
complicated facts that may be presented to him. The 
object should not be merely an admission to the bar, but 
a thorough equipment for the further study and knowl- 
edge of law as a science. Any young man of fair edu- 
cation may in a few weeks be able to make ordinary 
writs, deeds, and mortgages. He may even, after a few 
years, answer questions of the committee so as to be 



THE PRESIDENT'S ADDRESS. lOJ 

marked seventy per cent, and be admitted to the bar 
and open his office, and, with the Public Statutes, Justice 
and Sheriff, and Probate Directory as his library, an- 
nounce to the community his willingness to advise and 
assist in all questions of law and practice. I think such 
a young man will often find himself as much at sea as a 
client of mine was many years ago, who submitted some 
question of law to me and I answered it contrary to his 
opinion. He left my oflSce, and after a few weeks re- 
turned and said that he had read from beginning to end 
the Revised Statutes, Gilchrist and Bell's Digests, and 
the Justice and Sheriff, and he could not find any such 
law as I had given. I undertook to tell the man that 
although there was a good deal of law in the books 
named, a man who had read those books from beginning 
to end might not be able to answer his questions or many 
others which might be presented. 

The danger to young men who are poorly prepared 
for admission to the bar is, that they will spend their lives 
in making trustee writs, encouraging litigation, and 
in extorting unreasonable fees from the ignorant and 
unsuspecting. They will acquire the merited epithet of 
pettifoggers, and be a disgrace to the profession and a 
menace to the community. They will probably belong 
to that class referred to by Mr. Bryce in his American 
Commonwealth, as " those sharpshooters, who while 
calling themselves lawyers are really politicians or 
lobbyists." 

I am aware that most of us commence with no capital, 
and find it hard in the early days of our profession to 
obtain a livelihood, yet I believe it is for the interest of the 
student and of the community that every one should be 
thoroughly prepared, and, above all, that he should be 
able to appreciate the oath which he takes before admis- 
sion, and to fully understand that he engages in a pro- 

2 
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fession where he owes duties to the community, and to 
his profession, as well as to his client and himself. 

I agree with the words of the report above alluded to, 
that law students and lawyers sh6uld understand and 
fully believe that their life-work '* does not consist en- 
tirely in the conduct of litigation. The lawyer who 
finds at the end of the year that he has not prevented 
much more litigation than he has conducted, -is not doing 
the proper work of the profession. His first task must 
be in all cases to so advise his clients that they may keep 
out of litigation, or, if necessarily involved in it, may 
end it with the least trouble and expense. The student 
must learn the normal law by which all business may be 
conducted, or he cannot safely advise his clients, or even 
determine in cases of necessary litigation what remedies 
it is best to invoke, or what rules of law will be involved 
in the final outcome of the case." 

A few years since, in Hillsborough county, a young 
lawyer was arraigned before the court for mal-practice. 
He called upon me to assist him in his defence before the 
court. I inquired if the charges against him were true, 
and he replied that they were. I then inquired why he 
was guilty of such conduct, and he replied that in the 
office in Massachusetts where he had studied law he had 
been taught to believe that to succeed as a lawyer one 
must take advantage of all technicalities possible, and 
even resort to trick and strategy to deceive his opponents, 
and that he would be justified even, at times, in getting 
the most out of his own client possible. The young man 
was dis-barred by the court, and left the state — fortunately 
for the profession. 

Allow me to repeat that I consider it the duty of this 
Association and of each individual member of it, that we 
give our influence and our example in helping young 
men to a thorough education in the principles of the law. 
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and an honest purpose to engage in its practice as the 
trusted agent of clients and as a citizen striving to bene- 
fit the community where he dwells. 

Second. One of the courtesies of the profession. 

We call each other '* Brother." Is this a mere pro- 
fessional term, without any obligation to each other for 
mutual aid and sympathy? I think it is usually re- 
garded as mere professional courtes5S as in many other 
professions. I prefer, however, to regard it in a differ- 
ent light. I think it is well for us to recur to the oath 
which each lawyer takes upon his admission to the bar. 
I find this oath in our Public Statutes substantially the 
same as adopted in the Provincial Statutes of 17 15 and 
continued from that day to this. The oath reads as fol- 
lows : ** You solemnly swear that you will do no false- 
hood, nor consent that any be done in the court, and if 
you know of any, that you will give knowledge thereof 
to the justices of the court, or some of them, that it may 
be reformed ; that you will not wittingly or willingly 
promote, sue, or procure to be sued any false or unlaw- 
ful suit, nor consent to the same ; that you will delay no 
man for lucre or malice, and will act in the oflice of an 
attorney within the court according to the best of your 
learning and discretion, and with all good fidelity as 
well to the court as your client. So help you God." 
Do students before admission to the bar read and fully 
understand the great obligations they are about to 
assume ? 

Are lawyers mindful of the full import of this oath, 
and in our contentions and associations with each other 
do we bear in mind the full meaning of this oath ? Do 
we not sometimes, in our zeal for success, or in the 
excitement of the occasion, forget everything but what 
may seem to be of advantage to our client, without 
regard to our adversary or the community? This oath 
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is our charter. We enter the profession, and continue in 
it, limited in our conduct to everything this oath implies. 

I do not know what obligations physicians, ministers, 
or other professional men take upon themselves as they 
are admitted to their respective titles, but I am sure no 
better or higher can be conceived than this of our profes- 
sion. If there is an ideal position in any business or 
profession, it is that of a lawyer who fully comprehends 
and lives in the letter and spirit of the oath we take. 

In the second place, I suggest one of the courtesies of 
our profession. I consider it the privilege as well as the 
duty of every lawyer to be ready and willing at all times 
when approached by an older or younger brother in the 
profession who is an honest, faithful brother and willing 
to do his part at all times, to confer with him and 
exchange views upon questions of law and practice. 

In illustration of this point, it gives me great pleasure 
to refer to two notable examples in Hillsborough county. 
Samuel D. Bell and George Y. Sawyer were two of the 
best lawyers that have practised or have been upon the 
bench in New Hampshire. They were both thoroughly 
grounded in the elementary principles of the common 
law\ They were both men of great experience in the 
practice of the law. Their lives were devoted exclu- 
sively to its study. Their opinions were held by lawyers 
and the community in the highest esteem, and no one 
ever questioned the honesty or integrity of either of 
them. If a young lawyer or an old one consulted either 
of them, they were always ready to discuss questions of 
law, and to give their opinions freely and without 
charge. 

I remember in the first years of my own professional 
life, with what kindness and courtesy Judge Bell seemed 
to bid me welcome to his office and give his own views 
upon all questions of law that I submitted to him. He 
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seemed always ready and willing to give the benefit of 
his extensive knowledge to any brother who might call 
upon him. The assistance given by Judges Bell and 
Sawyer to other lawyers in this way, by mutual kindness 
and conference, through years of successful practice, is 
well known and understood by many who were privi- 
leged to enjoy this advantage. I am happy to render 
this tribute to two of the best men and the best lawyers 
who for many years honored the state as citizens, the 
bar as lawyers, and the bench as judges. 

Third. Exclusive devotion to our profession. 

Every man, whatever his business or profession, has 
duties to his family^ to his community, and to the state. 
These are moral obligations which he cannot escape. I 
contend, however, that as a rule a lawyer should devote 
his life exclusively to his profession. It is his duty to 
have opinions and fearlessly express them, and it may 
be to assist in the formation of laws to govern the state ; 
but the lawyer who attempts to give a part of his time to 
politics, a part to business, and a part to something else, 
cannot be fully and thoroughly equipped for all occa- 
4sions as a lawyer, and for all demands upon him in the 
management of important litigations. 

As I recall the names of lawyers who have left us, I 
see before me my dear friends and brothers — Marston, 
Stevens, Tappan, and younger men, Bell and Lull — who 
honored their profession and their manhood by forget- 
ting self and offering their lives to serve the nation in its 
peril. These were acts of heroism and duty for which 
our people will ever hold their names and deeds in 
grateful remembrance. As I recall, however, the lives 
of lawyers of this state who engaged in law, politics, 
and business, and review their achievements, and espe- 
cially as we learn of many disappointed hopes and ambi- 
tions, and how some lives were made fretful and sad- 
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dened, we will all agree, I think, that the lawyer who 
devotes his life exclusively to his profession is the really 
successful and happy man. Christie of Dover and Far- 
ley of HoUis were eminent and successful lawyers. 
They both accumulated fortunes. They both engaged 
exclusively in their profession and attained, eminence 
and honor. 

Franklin Pierce was president of the United States, 
and his name will be handed down as one who attained 
a high position, but as I recall his history and the man, 
his achievements as a politician and as president, they 
seem of small account to me compared with Franklin 
Pierce as I knew him as a lawyer at Amherst, engaged 
in the trial of causes before the court. I remember very 
distinctly with what kindness and courtesy he assisted 
me in my first case before a jury, at Amherst in 1845. 
He was a kind, chivalrous, high-toned gentleman. He 
seemed to have an intuitive knowledge of men at first 
sight, and with the exception of Rufus Choate, I have 
never listened to an advocate of such magnetic power 
and persuasive influence. To my mind, Franklin Pierce 
as an advocate, as a lawyer, is greater than Franklin 
Pierce, president of the United States. 

We all have heard of William H. Seward as governor, 
senator, secretary of state, and leader, and yet, as we 
study the history of Mr. Seward, we find that the great- 
est and best eftbrt of his life was before a jury in New 
York in the defence of a poor negro, by the name of 
Freemen, who had been indicted for murder. His biog- 
rapher says of him, in connection with this case, *' Sew- 
ard's action in taking this case showed not only human- 
ity and generosity of the finest type, but courage of an 
uncommon quality. There was no hope or prospect of 
reward of any kind. There was nothing to tempt any 
man in such a revolting task. Seward took up the 
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ungracious work with nothing before him at the moment 
as a result but universal hatred and condemnation, and 
he made this sacrifice solely from devotion to the princi- 
ples of law and justice in which he had been bred. Mr. 
Gladstone said to Mr. Sumner, — ' Mr. Seward's argu- 
ment in the Freemen case is the greatest forensic effort 
in the English language.' An Englishman who was 
present said, *The greatest? Mr. Gladstone, you forget 
Erskine.' 'No,' replied Mr. Gladstone, ' I do not forget 
Erskine ; Mr. Seward's argument is the greatest forensic 
effort in the language.'" 

Some lawyers have had success in politics and in 
statesmanship, and their names for a short period are 
known throughout the country ; but after all, true success 
in life for a lawyer will come to him who gives his days 
and nights to his profession, who serves his client hon- 
estly and faithfully, and who performs his other duties 
as an upright, honest citizen. 

We all as lawyers owe duties to our clients, but we 
owe a higher duty to the law as a profession and to the 
community in which we live. As Rufus Choate at the 
close of an address before the Law school at Harvard 
said, '* Let this be our motto, Pro clientibus saepe^ -pro 
lege^ pro republica semper^ or liberally translated, Our 
clients are entitled to our time and our best efforts, 
but above the seeming temporary interest and success of 
clients, always should be administration of the law in its 
purity and the welfare of the community and state." 
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By Edgar Alurich, of Littleton. 



Subject : — Delays incident to the removal of causes from the state to the federal 
courts ; and the uncertainty resulting from the federal system, which postpones con- 
sideration of jurisdictional questions by the appellate court until after trial upon the 
merits and final judgment in the court below. 

Mr. President and Gentlemen of the Bar Association : 

Delay in legal and equitable procedure has been a 
subject of complaint and an element of discontent among 
the people from an early day. It is quite natural that 
one whose rights are involved in legal controversy should 
desire speedy determinations, that worry, suspense, un- 
certainty, and burdensome expense shall give way to the 
ordinary wants and pursuits of life. 

This feeling has pervaded all countries, and it is well 
understood that business men and business communities 
become impatient and restless, even under the time nec- 
essarily required for the orderly and proper disposition 
of questions involved in judicial procedure ; and for this 
reason, the system which comes nearest to discarding all 
unnecessary delay, useless formality, and ostentatious 
ceremony, is best adapted to the wants of the people and 
the civilization of our day. 

This feeling of unrest and dissatisfaction has not been 
confined to business men ; from time to time it has en- 
gaged the attention of political and revolutionary leaders, 
who have succeeded in inflaming the people and bringing 
those who have felt this burden to the highest degree of 
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excitement ; and judges in particular and governments 
in general have not infrequently been severely criticised 
and charged with oppression in its most offensive form. 

It is not my design to complain of this tendency to 
hold the courts, and in a broader sense the government, 
responsible for the oppression and injustice resulting from 
legal delays, but to demonstrate, by reference to the juris- 
prudence of the past and present, the justice of such 
criticism. 

The legal system is based upon scientific principles, 
and in all governments, in all times, and in all situations 
the judicial has been the conservative element. For 
these reasons the growth of jurisprudence has been slow. 
Its limited inherent power of expansion has prevented its 
immediate adaptation to the ever increasing and multi- 
plying demands of business, and the natural and neces- 
sary delays have been the occasion of much complaint. 

The best government is the one which tends to develop 
the highest measure of civilization, morality, and Chris- 
tianity, and which affords to all its subjects the most per- 
fect equality and security of rights. And underlying 
this general claim for an ideal government, and the idea 
as to equality and security of rights, is the obligation to 
furnish a legal system for the ascertainment and estab- 
lishment of disputed rights, which in its practical work- 
ings shall be speedy, certain, and inexpensive. 

I am not unmindful of the current feeling of unrest 
and the spirit of criticism which prevail in our state as 
to the delays incident to the removal of causes from the 
state to the federal courts, and the uncertaint}^ resulting 
from the federal system which postpones consideration 
of jurisdictional questions by the appellate court until 
after trial upon the merits and final judgment in the court 
below, and to this subject I am to call your attention 
this afternoon. This complaint, as I am aware, is not 



ANNUAL ADDRESS, II3 

confined to parties whose rights are involved, but extends 
to members of the bar of high standing in the profession. 
Nor is it confined to our own state, but extends through- 
out the country. 

Now, as I said, it is not my purpose to condemn the 
criticism, but to assert that if this situation is a burden 
upon the people generally, and especially upon litigants, 
it is not only the right but the duty of the bar to complain, 
and to do more, — go forward and suggest to the proper 
branch of the government the necessary reform. Mem- 
bers of the bar have peculiar knowledge of the defects 
and imperfections of the system. They may do what 
the judge cannot do, at least obtrusively, suggest to con- 
gress what the best interest of the people at large re- 
quires in the great work of legal reform. 

I am glad to see that prominent among the cardinal 
purposes of your association is the expressed object of 
promoting the uniformity, consistency, and integrity of 
the laws. 

Property-holders and all subjects of our government 
not only desice but are entitled to the best possible system 
of jurisprudence. This involves not only certainty as 
to place, but certainty as to reasonable speed and finality. 
Long drawn out delays should be impossible, and finality 
should be as certain as the most carefully devised plan 
can make it- A system which not only creates opportu- 
nities for delay, but indeed renders it necessary and 
natural, is oppressive and un-American. Ever since 
courts were established and charged with the duty of 
settling disputed rights, the people have been especially 
jealous upon the subject of legal uncertainty and delay, 
and have from time to time made their grievances in this 
respect prominent in revolution as well as in more peace- 
able movements for reform. 

We find Blackstone complaining bitterly of a state of 
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things '* religiously followed, to the great obstruction of 
justice and ruin of the suitors." 

We find indignant and widespread complaint of legal 
uncertainty and oppression giving a living impulse to the 
English revolution; we find Pym and Cromwell, and 
others of their day, crying out against the dire results 
following delays in English chancery proceedings. 
Cromwell, the sturdy protector, though not a trained 
lawyer, viewed these conditions from the people's stand- 
point. In a conversation with Ludlow, after expostulat- 
ing upon the delays and expensiveness of English law, 
he added that Cooke, the chief-justice whom he had sent 
to Ireland, determined more causes in a week than 
Westminster Hall in a year. '' Ireland," said he, ''is 
a clean paper, and capable of being governed by such 
laws as shall be found most agreeable to justice, and 
these may be so administered there as to aflford a good 
precedent to England itself, where, when we shall once 
perceive that property may be preserved at so easy and 
cheap a rate, we shall never allow ourselves to be cheated 
and abused as we have been." 

Notwithstanding strenuous eflforts during this period 
to reform the monstrous delays and abuses, says a com- 
mentator, they continued to insult reason and sully public 
justice for two hundred years. 

Macintosh and Romilly, in their day, demanded a 
more just and certain system, their attacks being espec- 
ially directed against the dilatory, unjust, discriminating, 
and oppressive criminal code. 

The people of England condemned the monstrous 
delays in the Warren Hastings prosecution, in which 
proceedings were begun in 1786 and ended in 1795, 
many believing that the reactionary sentiment excited by 
oppressive delay operated to defeat the purposes of jus- 
tice. A writer of English history, in criticising this 
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famous trial, mentions the fact that it was about this time 
that a woman died in Devon county jail after an impris- 
onment of forty-five years, for a debt of nineteen pounds. 

Dickens, not a lawyer, with his inimitable story style 
directed the attention of the world to the awful delays 
and endless circumlocution in English chancery, the 
effect being to make the practical workings of the sys- 
tem a subject of contempt and ridicule among the people 
of England, and of surprise even to those charged with 
its administration. 

Conspicuous in the wild storm of French revolution 
was the complaint that the jurisprudence of that country 
was vague and uncertain ; and from the calm following 
the tempest sprung the Code Napoleon, from which it 
is claimed beneficent results flowed more freely on the 
lines of simplicity and economy. 

No historical fact is better understood by Americans 
than, that prominent among the causes which inflamed 
the colonies against their mother country, was the uncer- 
tainty and the denial of legal and equitable justice ; and 
sober-minded men look upon the oppression which re- 
sulted from the uncertain, complex, arbitrary, and inter- 
minable system, as one of the leading conditions justify- 
ing revolution. So jealous were our forefathers upon 
the subject of legal oppression, that they sought, by all 
reasonable safeguards, to protect themselves and posteri- 
ty from future abuse and injustice of that character. 
This idea was emphasized in various forms of protests, 
as w^ell as in the Declaration of Independence and in 
the Federal Constitution, which declares, among other 
things, its purpose to establish justice. 

The fundamental right of the subject to certainty, 
speed, and place of trial, was recognized and secured in 
the bills of rights and constitutions of the various states. 
I shall only refer to Massachusetts and New Hampshire, 
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where the right is saved in living words, nearly identical 
in the two states. It is declared that every subject is 
entitled to a certain remedy ; to obtain right and justice 
freely, without being obliged to purchase it ; completely 
and without any denial ; promptly and without delay. 

I do not refer to this for the purpose of calling to your 
mind an unfamiliar truth, but as showing that our fore- 
fathers held almost paramount the idea of certain, simple, 
and inexpensive justice. Do not understand me as re- 
ferring to the oppressions of the past for the purpose of 
showing that the same conditions exist in our system. 
No, far from it. My design is to bring to your attention 
the fact that in legal reforms which the people demand 
and expect, the bar and the statesman have a duty and 
power equal, if not above, that of the judge. 

Under the impulse of the grievances of the past, and 
these fundamental declarations of right, we have pro- 
gressed, sometimes too moderately, but ever improv- 
ing our jurisprudence through inherent power of expan- 
sion ; by adoption of codes in some of the states ; by 
legislative enactments and liberal construction in 
others. The American aim is to bring justice very near 
to the door of all her subjects. The American genius is 
such, that it is only necessary to suggest a wrong to have 
it corrected. Our people hate oppression, and abhor 
injustice ; they love liberty, and worship at the shrine of 
simple, unostentatious justice. The great statesmen and 
jurists of the past are the pride of our people, and com- 
mand the respect and admiration of the world ; and the 
inspiration, intelligence, love of justice and freedom, and 
the dauntless courage which enabled our country to cast 
off despotism and make oppression impossible, are a 
golden security for the future. 

When the world comes to know our men and women, 
and to understand and appreciate the American idea, it 
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will not marvel at the progress and prosperity of our 
country. 

Civilization has been defined by an English writer on 
the social sciences, as " that condition of social life pos- 
sessed by a moral, educated, and wealthy community, 
enjoying public security and liberty under the protection 
of law ;" Edmund Burke described the science of juris- 
prudence as ''the pride of the intellect, the collected wis- 
dom of ages, combining the principles of original justice 
with the infinite variety of human concerns." Judged 
from these standpoints, ours is the most wholesome and 
rugged civilization in the world ; ours is the best govern- 
ment in the world ; ours is the best jurisprudence in the 
world. But the fact that we may claim so much for our 
country, does not exclude the idea of further improve- 
ment on the lines of simplicity and directness ; nor are we 
relieved from duty in this respect. 

Jurisprudence must grow as civilization advances and 
property rights and business intercourse assume new and 
novel conditions. Thomas Hobbes, the philosopher of 
Malmesbury, says that, agreeably to the lowest law of 
nature, man aims at the injury of his neighbor when a 
stranger to him, but Heron, the writer on jurisprudence, 
in commenting upon this idea of the lowest law, says : 
*' During the progress of civilization, the sympathy of 
man for his fellow-creature extends over an ever-widen- 
ing circle. At first none but immediate relatives are 
held entitled to the common rights of life and property ; 
but in the advanced nations law provides for even the 
outcasts of society ; and humane legislation prevents 
cruelty to animals." Yes, the circle is ever widening. 
Early in the thirteenth century, through the instru- 
mentality of that great bulwark of English liberties. 
Magna Charta, the right of one measure of wine and ale 
through the whole realm was granted to Englishmen ; 
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and it was even declared that the common pleas should 
not follow the courts, but be holden in some certain 
place ; and above all, the same great charter provided 
that ** no man should be taken or imprisoned upon the 
complaint of a woman for the death of any other man 
than her husband." And here in Massachusetts, as 
early as 1641, they went so far as to declare, through 
that instrument known as the Body of Liberties of the 
Massachusetts ColoYiy, that no man should be beaten 
above forty stripes, and that no true gentleman, or any 
man equal to a gentleman, should be punished with 
whipping, unless the crime be very shameful and his 
course of life vicious and profligate. 

Now, as to the subject under consideration. The 
complaint is that the delays and uncertainties of the law 
generally, and especially when enlarged and compli- 
cated by the delay and uncertainty incident to the 
removal of causes from the state to the federal courts, 
and the adjustment of jurisdictional questions, are over- 
burdensome to the poor, and therefore practically a 
denial of justice to that class ; and that, while the ex- 
pense may not be burdensome to the more fortunate, the 
delays annoy and offend the business sense and intelli- 
gence of this progressive age. 

I think congress, through the act of March, 1887, as 
amended by the act of August .13, 1888, did much to 
remove just cause for complaint on the ground of delay. 
It limited the removal to a period not later than the time 
at which the defendant is required by the laws of the 
state, or the rule of the state court in which the suit is 
brought, to answer or plead to the declaration or com- 
plaint of the plaintiff. And, by the same act, it is pro- 
vided that whenever a circuit court shall decide that a 
cause was improperly removed and order the same re- 
manded to the state court from whence it came, such 
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remand shall be immediately carried into execution, and 
no appeal or writ of error from the decision of the circuit 
court so remanding shall be allowed. 

It must be understood that in the presentation of this 
subject I am under a certain measure of embarrassment, 
as propriety admonishes me not to discuss open questions 
or matters that by any possibility may come before the 
courts for decision ; but this much may safely be said, 
that the purpose of this act was, and its plain effect is, to 
do away with the uncertainty as to the time in which the 
party shall exercise the right of removal. 

And further, following the idea, I suppose, that as the 
right of removal is a privilege conferred by congress, 
involving no fundamental or vital right, and may there- 
fore be subject to such limitation as congress may see fit 
to impose, the same act removes the right of appeal and 
of writ of error from remanding orders. 

So it will be seen that this act at once destroys that old 
condition, under which, after an order of the circuit 
court remanding a. cause to the state court, it could there 
proceed to trial on the merits, although the correctness 
of the remanding order was subject to review on appeal 
or writ of error to the supreme court of the United 
States; and if, after prolonged and expensive litiga- 
tion in the state courts, in which the cause had passed 
through all phases of trial, disagreement of juries, new 
trials, and exceptions, to final judgment, the federal 
supreme court should hold that the remanding order was 
erroneous, then the cause must be restored to the circuit 
court, there to be proceeded with as if it had never been 
remanded, and all that had been done in the state court 
went for naught. 

This involved an element of delay and uncertainty, at 
once destructive of the patience and fortunes of suitors, 
if not of the constitutional guaranty of certain and 

8 
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speedy remedy. But that condition is a thing of the 
past, and need not trouble the people further, and, I 
only desire to say in passing, was not one for which the 
court was responsible. The fault, if any, for reasons 
which I shall urge later on, rested with the people and 
the bar in not earlier bringing the situation to the atten- 
tion of congress, which alone had the power and function 
equal to a remedy. 

Under the present system, if the cause is remanded, 
the parties go forward in the state courts in confident 
security that when they reach the end there, they may 
indulge themselves in peace and blissful repose. 

But how is it if the circuit court denies the motion to 
remand, or dismiss for want of jurisdiction? 

The right involved in the question whether a federal 
court shall hold jurisdiction to the exclusion of the state 
court, is quite different from the right involved in an order 
remanding to a state court, in which jurisdiction is un- 
questioned, the right of removal being a privilege only 
and subject to congressional limitation, while the former 
involves a fundamental and vital question as to the right 
and power of the federal court to interpose and hold 
jurisdiction to the exclusion of the state, and as to such 
orders the right of appeal is carefully preserved. 

This brings us to the more serious phase of your com- 
plaint. The argument is, and the decisions are, that 
while the right of appeal from rulings and orders of this 
character exists, it does not attach at once, because not 
final, but remains open for determination after a trial 
upon the merits and final judgment ; and the complaint 
is that the cause remains upon the docket of the state 
court, awaiting final and authoritative determination of 
this question of jurisdiction by the federal appellate 
court; and while one party protests want of federal juris- 
diction, and insists that his cause is properly in the state 
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court, — vfrhich belief the state court oftentimes shares, — 
and the other is uncertain and lacking in confidence, the 
cause proceeds to a trial, and after a final judgment, is 
carried to the appellate court, with a full record of the 
jurisdictional question as well as of all questions relating 
to the merits ; where, if the appellate court holds a diflfer- 
ent view of the jurisdictional question from that held by 
the circuit court, — as it oftentimes does, — all prior pro- 
ceedings are vacated, and the cause is remanded to the 
state court, where the parties find themselves quite ex- 
hausted, while still at the very threshold of the temple of 
justice. 

Now, if this system is oppressive — and a statement of 
the necessary course of procedure is only needed to 
establish the fact, — the fault is not with the court. All 
the arguments in favor of having this jurisdictional ques- 
tion determined preliminarily have been presented to 
the courts hundreds of times throughout the country. 

But stop a moment. The constitution provides that 
the supreme court shall have original jurisdiction in 
cases aflfecting ambassadors, other public ministers and 
consuls, and those in which a state shall be a party ; and 
this ends the enumeration of cases over which the 
supreme court has original jurisdiction ; as to all other 
cases, the constitution provides such appellate jurisdiction 
as to law and fact, with such exceptions and under such 
regulation as the congress shall make. Congress has 
from time to time limited, described, and regulated the 
appellate jurisdiction, and, as the courts have frequently 
held, this express regulation implies a negative to the 
exercise of appellate power not comprehended in the 
acts of congress. The federal appellate courts have no 
inherent power of review. Their appellate jurisdiction 
is only such as conferred by congress. Congress has 
never clothed appellate courts with power to entertain 
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and determine jurisdictional questions before final judg- 
ment in the court below. It may be observed, however, 
that it made a departure in that direction, through the 
circuit court of appeals act, of March, 1891, by extend- 
ing to the party aggrieved the right of appeal from inter- 
locutory injunction orders and decrees ; and the bill now 
before congress, to create an appellate court for the Dis- 
trict of Columbia, embraces the same, if not a broader, 
provision. 

But as yet congress has not, under the power dele- 
gated by the constitution to regulate the jurisdiction of 
appellate courts, extended to the aggrieved party the 
rights of immediate appeal or of writ of error from a 
preliminary ruling of the circuit court in favor of federal 
jurisdiction. 

Our federal and state systems and the rights of parties 
are so interwoven that in practice it often becomes a 
question whether a cause is cognizable in the federal or 
state courts. It may be a question whether the subject- 
matter of the controversy is cognizable in the one or the 
other ; or it may be a question whether the citizenship or 
residence of the parties is such as to give the federal 
court jurisdiction. By the terms of the statutes, the 
jurisdiction is made dependent upon certain conditions 
and contingencies. So it follows naturally and neces- 
sarily that the question often arises whether jurisdiction 
exists — in other words, where the cause should be tried ; 
one party insisting with earnestness that his rightful 
forum is the state court, and the other, with equal ear- 
nestness, that his rights should be determined by the 
United States courts. 

Now what is more natural or logical than the proposi- 
tion that the question as to where the case should be 
tried shall be settled before a trial upon the merits? 
Why should it not be authoritatively determined whether 
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a tribunal has a right to administer justice, before it shall 
assume authority over the papers and merits of a party's 
case? Why first go ahead, subjecting the parties to all 
the expense of time and money incident to a trial upon 
the merits, and then, after final judgment, examine and 
determine the question of the right and power so to do, 
often discovering, after years of litigation and all the 
formalities of final decrees and judgments, that the court 
had no more rightful power in the premises than so 
many private citizens. This is not American, it is not 
progressive ; it is not logical or reasonable jurisprudence ; 
it is theoretically and practically wrong. 

The question diflfers from the simple question, whether 
courts of justice have jurisdiction to regulate rights. It 
is a question as to which court, and that should be au- 
thoritatively and finally determined in limine. 

Many parties who honestly believe that their rights 
have been ruthlessly invaded and prostituted, have only 
the means to make one trial ; and a svstem which raises 
directly the question of jurisdiction between federal and 
state courts, but compels a trial upon the merits and 
postponement of that question until after final judgment, 
involving the possibility of another trial in another court, 
is to them quite overwhelming ; and parties so situated 
often submit rather than embark upon such an uncertain 
enterprise, and one which may be followed with such 
fatal results to property and purposes. A system which 
does not furnish parties so situated with a trial before a 
court whose jurisdiction to determine the merits is certain, 
is a practical denial of justice. A system which involves 
a party in a trial upon the merits before a court which 
after the merits are found may lack power to give relief, 
does not furnish the certain remedy contemplated by the 
constitution i 

In my view this element of uncertainty is in practice 
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infinitely more serious than any element of delay attach- 
ing to the system, and should be removed from a cause 
at the earliest moment consistent with orderly judicial 
procedure. 

The theory of our government is to protect the weak 
as well as the strong. A system which might not be 
burdensome to one class in its operation is often over- 
whelmingly oppressive to another. The argument some- 
times advanced, that frequent appeals take time, is not a 
sufficient answer since the creation of the court of ap- 
peals, if it ever was. A serious jurisdictional question 
must be considered, either preliminarily or after final 
judgment. If considered preliminarily, it is settled finally 
and is out of the case. If raised after final judgment, 
unless very clear, it must be argued together with the 
questions involved in the merits, and if determined 
against jurisdiction, all time and argument as to the 
meritorious questions in the appellate court, as well as 
the trial upon the merits in the court below, are lost; and 
if in favor of jurisdiction, it has occupied the same meas- 
ure of time in argument and consideration that would be 
required if considered as a preliminary question, and no 
more. 

Frederick Coudert, in a recent contribution to the 
North American Review^ upon the subject of a codifi- 
cation, gives emphasis to the old expression in Latin 
dress, that the condition of a country is one of wretched 
servitude where the law is vague and uncertain. And 
Mr. Austin, in advocating a code, says provision should 
be made for its amendment, or suggestions fiom the 
judges who are engaged in applying it. I do not fully 
agree with Mr. Austin's views as applied to our country. 
It would be, in a sense at least, destructive of our funda- 
mental idea as to the independence and responsibility 
of the coordinate branches of our government. It is 
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not a question for judges. Judges might disagree as to 
the policy involved in the proposition to confer the right 
of appeal before final judgment. It is for the people and 
the bar to present their grievance to congress, if they 
have one, and for congress to say w^hat the power and 
the remedy shall be. 

I like the view adopted by Mr. Edwards, president of 
the Illinois Bar Association, better than that suggested by 
Mr. Austin. Speaking of the law's delays, Mr. Ed- 
wards, with approval, attributed to another the following 
description of the lawyer: "The true ideal of a lawyer 
is one who is master of the laws of his own country, and 
a student of other laws as they may serve to elucidate or 
improve his own ; a faithful adviser, a fearless defender ; 
prompt to make use of his learning and opportunities, 
not only for the protection of his own clients, but for the 
improvement of the laws themselves, wherever he finds 
them the instruments of injustice. * * * The laws 
themselves are not seldom imperfect or unjust, and when- 
ever they are so, I insist upon the duty of those who 
know them best, and know best how to improve them, 
to make their knowledge available for the public good." 
Proceeding, he- says : *' It is the concurrent testimony of 
all history that no country has ever maintained itself long 
in healthy prosperity when the people felt they were not 
safe under the law. The insecurity of life and property 
which dilatory or uncertain administration of law entails, 
operates as a blight upon enterprise and frightens away 
not only the timid, but all, even the boldest, who desire 
to dwell in peace and safety." 

The great writers on jurisprudence, so far as I know, 
agree that broad and sweeping law reforms must come 
through the popular branch of the government, and that 
the influence of legislation upon the progress of the law 
is more important than upon its foundation. This being 
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SO, who must suggest and influence legislation? Not the 
courts. All agree as well, that the province of the court 
is to administer the law under liberal construction, bend- 
ing the law just a little, perhaps, where equity and justice 
strongly demand. 

Only those learned in the law can suggest effective 
and efficient reform. The people feel the oppression 
resulting from delay and uncertainty, but being un- 
learned in the intricacies of jurisprudence cannot sug- 
gest the remedy ; they must look to the bar to formulate 
measures which shall improve the system, simplify pro- 
cedure, and make the ascertainment and establishment 
of rights easier and less expensive. 

The point which I wish to make prominent is this, if 
this situation is a grievance, the bar should seek the 
remedy from congress. Under the fundamental theory 
of our government the judiciary is only charged with 
deciding what the law is and administering it as it is 
found to exist ; and by implication at least, the judge and 
the courts are forbidden from interfering with the func- 
tions of the other coordinate branches, which are sup- 
posed to be nearer the people and equal to the task of 
furnishing relief from any grievance which the people 
may bring to their notice. 

The lawyer who knows the law and its workings, its 
perfections and imperfections, its power to do justice and 
its lack of power, its inherent power of expansion and 
its limit, its wholesome tendencies in practical affairs, 
and its oppressive tendencies in that respect, is in a po- 
sition, through individual and associate effort, to work 
great and lasting law reforms in the interest of the 
people. Possessing an advanced civilization in matters 
of jurisprudence, they owe it to themselves as members 
of the public, to their day and country as citizens, to for- 
mulate and suggest to that branch of the government 
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having unlimited power for good, such remedies and re- 
forms as their position as lawyers and advanced enlight- 
enment in the affairs of government, enable them to see. 
It is idle to rail at the courts for failing in what they can- 
not logically and naturally do, and the doing of which 
would subject them to the criticism of possessing usurpa- 
tory and revolutionary tendencies. 

The citizen who sees and appreciates an imperfection, 
can best suggest a remedy. As to jurisprudence the 
lawyer is that citizen, and his highest duty is to formu- 
late and suggest. His obligations grow correspondingly 
with his power to see and appreciate what is needed. 
Money is a secondary and almost vulgar consideration. 
Great aggregations of wealth stultify intellectual growth 
and ruin nations, while intelligence and integrity 
strengthen government, command the respect of the 
people, make liberty and property rights more secure, 
and life better worth the living. Let every lawyer use 
his great office of learning and advancement to make the 
system better for his living. How much more satisfac- 
tory the knowledge of having suggested improvements 
which shall relieve the people not only for his age but 
for all time, than the gratification of having made a few 
more dollars by reason of a practice resulting from the 
oppressive length and breadth of an imperfect system. 
I do not appeal to cranks and pretended reformers, who 
unsettle and destroy the equilibrium of everything they 
touch — neighborhoods, society, politics, religion — such 
agitators are useless. They never do as much good as 
they do harm. If they attempt to do good they do it in 
the wrong way, and so as to offend, oppress, and retro- 
grade. — *' Let us not love the storm more than the even 
course of nature." 

Logically, a question of jurisdiction is a preliminary 
question. The court should have the power to settle 
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finally its right to adjust a controversy before it proceeds 
to the merits. Power in the appellate court to settle this 
question authoritatively in advance may not fee a com- 
plete remedy, but it will operate, at least to remove one 
element of uncertainty, by settling before a cause is 
tried whether the court may establish the rights of the 
parties when they are ascertained upon trial. 

But, as I have urged, these matters are regulated by 
congress under the constitutional limitations, and it is 
for the people, the bar, and congress, to say how this 
shall be. 

Before leaving this subject, I desire to allude to the 
progressive spirit of legal reform which has prevailed in 
New Hampshire for the last quarter of a century. Dur- 
ing the two last decades, its course has been as straight 
as that of a great force of nature, and I doubt whether 
there is any state of the Union where justice is adminis- 
tered more in conformity with the true spirit of our insti- 
tutions. I must not stop to enumerate all the changes in 
your system ; but we all remember the astonishment 
with which the bar received the rulings, a little more 
than ten years ago, which, upon trials when justice 
required it, permitted amendments whereby the form of 
action was changed from tort to assumpsit, and from 
assumpsit to tort, and from law to equity, and equity to 
law, as the case might be. This change of procedure 
was justified on the ground that it avoided needless delay 
and expense, and resulted from a liberal construction of 
a somewhat obscure statute, which we did not quite 
understand at the time ; but we do understand it now, 
and I think the bar of the state generally approve of the 
construction and the practice. 

Opportunities no longer exist in New Hampshire for 
litigants to wear themselves out in fruitless and almost 
endless litigation. If Tibbetts and Flanders, who within 
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forty-five years, at an expense of more than $6,000 to 
themselves, litigated their dollar and a half table case for 
nearly ten years, with one trial before a justice court, 
and two or three by jury, with two opportunities at the 
supreme court, to say nothing of the numerous consulta- 
tions and arguments on law and fact, could be called 
back, they might be surprised, but would probably agree 
that your present system is an improvement. 

Delicacy does not permit us to credit the living with 
just praise. The modern idea is to say only mean 
things of the living ; but at the proper time history will 
accord to those who have devoted their lives to this great 
New Hampshire work, the proper place among the 
jurists who have left their impress upon the jurispru- 
dence of their day. 

I think New Hampshire was the first state, excepting, 
perhaps, those with codes, which adopted this liberal 
amendment practice, and less than ten years have 
elapsed since its announcement shocked the sense of the 
bar of the state ; but let us see what a little time has 
done. In our neighboring state of Maine, which boasts 
of her strong lawyers, the State Bar Association recently 
adopted the report of a committee, which embodies a 
recommendation of various bills devoted to the subject of 
judicial reform ; and, among other things, a provision 
authorizing the court, by amendment in a proper case, 
to strike out equity pleadings and require the parties to 
plead at law, and when the proceeding is at law, and it 
appears that the rights of the parties can be better deter- 
mined in equity, to strike out the pleadings at law and 
require the parties to plead in equity : thus seeking upon 
their own motion what the bar of New Hampshire char- 
acterized as revolutionary and destructive of sacred rights 
ten years ago. 

The governor of Illinois is credited with recommend- 
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ing to the legislature, reform in the same direction, and 
the venerable ex-Judge and Senator Trumbull, in support 
of this measure, is said to have used this language, — *' Is 
it not time that our courts should become dispensers of 
justice, and not followers qf precedent to the denial of 
justice? * *. * Courts are instituted for the adminis- 
tration of justice, and v^hy not pass a law allowing them 
to do this, by abolishing all distinction between forms of 
action, whether of a legal or equitable character?" 

I will not go further, and I only refer to these instances 
as showing that the intelligence of the day demands that 
jurisprudence shall progress with civilization. Some 
one has said that ** Progress is the law of things; 
though the essence of religion and morality does not 
change, all besides is ever changing, the scroll is not 
yet all unrolled, and Providence does not mean merely 
to repeat itself over again in the new world." 

I cannot close without reference to that other cardinal 
virtue named in your constitution, good-fellowship. To 
this we must look for great comfort and consolation in 
life. The good-fellowship of the bar should be broad 
enough to embrace all the good in all the judges, and 
that of the judges should be broad enough to embrace all 
the good in the bar. The success of the judge depends 
more upon the respect and esteem of the bar than that 
of the bar upon the good opinion of the judge ; but the 
highest office of each is in all reasonable ways to ele- 
vate and enlarge the usefulness of the other. The old 
idea is, that the relations create a barrier. I hope this 
relic of an unenlightened age is melting away before a 
broader charity, better appreciation and higher concep- 
tion of life and duty. 

Gentlemen, the saddest thought in connection with 'my 
separation from tl\e bar came from the prevailing idea 
that members of the bar and the judge must hold them- 
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selves away from each other, and the opportunity which 
you have extended to me of meeting so many of my 
brethren on this occasion, will ever remain a pleasure 
and consolation. 



RESOLUTIONS. 



At the conclusion of Judge Aldrich's address, on 
motion of Hon. J. S. H. Frink, the following resolutions 
were adopted by the Association : 

Resolved^ by the Southern Bar Association of New Hampshire, That 
in the opinion of this Association, all jurisdictional questions between 
the state and federal courts arising on the ground of diverse residence 
and citizenship, and on the ground of subject-matter as well, should be 
authoritatively settled before trial upon the merits and final judgment 
in the federal courts. 

We therefore urge that the rights of parties be secured in this re- 
spect by legislation, and recommend to congress the following draft of 
a bill : 

In proceedings at law and in equity in the circuit court, motions to 
remand or dismiss for want of jurisdiction shall take precedence of 
other business of a civil nature, and any circuit court denying such 
motion to remand or dismiss, shall state in writing the facts on which 
such ruling or order is based, and any party aggrieved by such order or 
ruling shall have the right of preliminary appeal or writ of error there- 
from to the supreme court or circuit courts of appeals, as the same may 
be cognizable under the provisions of the act of March 3, 1891, entitled 
* * An act to establish circuit courts of appeals and to define and regulate in 
certain cases the jurisdiction of the courts of the United States, and for 
other purposes,'' and such preliminary jurisdictional questions shall take 
precedence in the appellate court of civil causes upon the merits ; and it 
is further provided that any party failing to exercise such right of appeal 
or writ of error within thirty days shall be deemed to have waived such 
question of jurisdiction forever, and the decision of the lower court 
entertaining jurisdiction shall be final and conclusive upon the subject. 

Resolved^ also. That it is the wish of this Association that our sena- 
tors and representatives in congress use their best efforts to promote 
legislation on this subject. 
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BRADBURY POOR CILLEY. 



By Joseph W. Fellows, of Manchester. 



Bradbury Poor Cilley was born at Nottingham Square, 
New Hampshire, January 2, 1824. 

His father was Mr. Jacob Cilley, of Nottingham, who 
was the son of Gen. Joseph Cilley, the friend and com- 
patriot of General Stark, and who was distinguished for 
gallant service for his country in the campaign against 
General Burgoyne, and in others of the Revolution. 

His mother was Miss Harriet Poor, daughter of Gen. 
Enoch Poor, who was also a distinguished soldier in the 
War for Independence. 

The subject of our sketch was the youngest of six 
children, all of whom deceased before him, although 
they lived to an advanced age. 

Among his family connections and ancestry, both pa- 
ternal and maternal, were many very prominent and 
widely known people, who filled places of distinction in 
civil and military life, and deserve well in the memory of 
their countrymen. Indeed there is no one within our 
state whose kinspeople have been worthier than those of 
our deceased friend and brother. 

He fitted for college at Phillips academy, Exeter, N. H., 
and graduated at Dartmouth college in 1843. 

He maintained a very creditable rank as a scholar, 
and received the respect of his teachers and high regard 
and esteem of his classmates and college friends. 
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The writer has been informed by those who were asso- 
ciated with him, that no one went forth from that institu- 
tion with warmer friends or better relations with students 
and teachers than young Cilley. Indeed it is somewhat 
remarkable that quite a number of his classmates and 
friends, who subsequently became distinguished as pub- 
lic men, always maintained the same intimate relations 
and strong friendship for him that existed in their college 
days. 

After graduating he entered the law school at Yale 
college, where he remained one year. He then came to 
Manchester and began study in the office of Hon. Daniel 
Clark, from which he was admitted to the bar in Hills- 
borough county in 1846, and immediately commenced 
practice ; and it is worthy of remark, that notwithstand- 
ing the changes which took place in the city — the many 
opportunities for obtaining better facilities* and for form- 
ing partnership relations or associating himself with 
others — he continued in the same office as he began busi- 
ness during his life ; and for forty-six years he pursued 
his way among the stirring scenes of the profession. 

His characteristics in business were well defined. He 
was a painstaking practitioner — studying his cases and 
preparing them w^ith care and attention — and although 
persistent and watchful in the discharge of his duty, and 
protecting the interests of his clients, he was always 
genial, accommodating, and courteous. 

It is said that he was very industrious, and gave un- 
usual attention to the minor details of business, and when 
doing office work devoted great care to the preparation 
of papers and instruments, so that he became proficient 
and successful in all that kind of work. 

After a time he became what is commonly termed an 
** all round lawyer," engaging in different kinds of busi- 
ness known to the profession in this state, and gradually 
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worked his way among the prominent men who were 
then in active practice in Hillsborough county. 

His professional life extended through a series of years, 
when the bar of Hillsborough county contained many of 
the most distinguished lawyers in the state. They were 
years of jury trials, and were marked by many celebrated 
cases, both civil and criminal ; and there was a sort of 
back-ground of miscellaneous business growing out of 
the active conditions and stirring events of the cities in 
that county, which gave an excellent opportunity for the 
most varied work and versatile talent. 

Although our friend was not prominent as an advocate, 
and occupied a less conspicuous position in the profession 
than many others of his time, yet there is abundant proof 
that he did a successful and profitable business. An 
examination of the docket during the first twenty-five 
years of his practice shows that he was a successful and 
reliable member of the profession, and judging from the 
records it would seem that the results of his work and 
management were, in a great degree, favorable to his 
clients. He was evidently a prudent, sagacious, and 
unselfish adviser, and took good care of his cases. He 
gave considerable attention to criminal law. He was 
retained in some important criminal cases, and w^as 
entrusted with their preparation for trial, being par- 
ticularly qualified for the analysis and arrangement of 
testimony and placing his cause upon safe ground. 

Colonel Cilley did more or less patent business, and 
at one time had a considerable amount of it in Man- 
chester and vicinity. He once told the writer that he 
regretted not having studied mechanical drawing and 
kindred subjects, for with a thorough knowledge of that 
part of patent practice he could have had a far more 
profitable business than with everything else that he 
could do. 
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In politics he was a conservative Republican, identified 
with that party from its organization, and strongly at- 
tached to its fundamental principles. He was generally 
well informed upon the history of politics, but never an 
active partisan. He was postmaster of Manchester dur- 
ing the administration of Andrew Johnson, and by uni- 
form courtesy and close attention to the duties of the 
position made a popular and efficient officer. He was 
also a member of the constitutional convention of 1876. 
He was for many years a member of the Amoskeag Vet- 
erans, and was the first clerk of the organization, having 
been elected November 25, 1854, and continued in the 
office until 1865. He took a very great interest in the 
affairs of the battalion, and did much to promote its wel- 
fare. In the early years of its history it was composed of 
the prominent citizens of Manchester, and ranked high 
among the independent military organizations of New 
England ; and for many years Colonel Cilley shaped its 
management and performed largely the detail work 
which was necessary to keep the business department in 
a prosperous condition. 

In his family relations he was particularly happy. 
He married Miss Angeline Baldwin, of Manchester, June 
30, 1856. They had one daughter, Martha Poor Cilley, 
who with her mother resides in the modest home where 
for more than thirty years the family has lived. 

Colonel Cilley was of a retiring disposition, never 
seeking notoriety or popularity. He was fond of his 
friends, who, though not as numerous as may be gen- 
erally the case, were always sincere and devoted. 

His tastes in reading and study were for historical and 
antiquarian pursuits. He was author of several papers 
of much merit, and published a sketch of Gen. Joseph 
Cilley. 

His life was one of industry and earnest effort to do 
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his duty in all places. It was not without hardships and 
cares ; and he contributed more than his share to the 
great burden of unrequited toil which one portion of 
mankind performs for another. 

He died March 22, 1892, after a brief illness, although 
his health had been failing for several months. 

The members of the bar testified their sorrow and sym- 
pathy upon the sad occasion in a fitting manner, and his 
name will be borne upon their books, and his estimable 
professional and social life and character will be deeply 
cherished until the mists of fading memory envelop all 
things to those who are living, and the records of his 
time and generation will be carried forward in the 
great volume of experience for the benefit of those to 
come. 



DANIEL CLARK. 



By Samuel Upton, ok Goffstown. 



Daniel Clark was born in Stratham, New Hampshire, 
October 24, 1809. 

His father, Benjamin Clark, was an industrious farmer 
and blacksmith, — a man of good habits and ambitious 
to give his children the best education his mean's would 
permit. 

His mother, Elizabeth (Wiggin) Clark, was a woman 
of strong character, great intelligence, and deep religious 
feelings, and a consistent and worthy member of the 
Congregational church. 

Daniel Clark completed the studies of the district 
school, and at the age of thirteen attended the academy 
at Hampton, where he fitted for college. Entering Dart- 
mouth, he graduated in the class of 1834. ^^ received 
from his alma mater the degree of LL.D. in 1886. Im- 
mediately after graduation he began the study of law in 
the oflSce of George Sullivan, and completed his course 
in the oflice of the Hon. James Bell, and was admitted 
to the bar in 1837. 

While pursuing his studies he taught school eight 
winters, and in this way helped to pay in part for his 
education. 

He began the practice of law in Epping, and in 1839 
removed to Manchester, where he ever after resided. 
He soon secured a good practice, and a prominent place 
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in the profession. In 1850 he formed a partnership with 
his brother, David J. Clark, whose failing health led to 
a dissolution of the firm in 1856, and he then formed a 
partnership with Isaac W. Smith, a former student in 
his office and one of the present justices of the supreme 
court. This firm was dissolved in 1861, Mr. Clark 
retiring from the active practice of the law. 

Mr. Clark attained a high rank in his profession. He 
met at the bar some of the brightest lawyers of the state, 
— such men as Atherton, Bell, Farley, Morrison, Pierce, 
Perley, and Sawyer — and they recognized and acknowl- 
edged his ability. He had a quick perception of law, 
and from general principles could readily q^nd safely 
draw conclusions ; and he had the faculty of so arrang- 
ing and presenting facts as to obtain from them the best 
results : the one made him strong before the court, the 
other* before the jury. 

In a biography of his life, published in the history of 
Hillsborough county, Judge Smith says of him, — '* His 
practice was as varied as it was extensive. Whatever 
he undertook was thoroughly done. He was loyal to 
the court, faithful to his clients, courteous to opposing 
counsel, and kind and magnanimous to the younger 
members of the profession. In his argument to the jury 
he was never wearisome. He seized upon the weak 
points of the other side and the strong points of his own 
side, and made them prominent to the jury. Legal 
papers drafted by him were models of accuracy and 
clearness. They were also remarkable for their brevity.'' 
His name, or that of his firm, D. & D. J. Clark or Clark 
& Smith, was a familiar one upon the dockets of Hills- 
borough, Rockingham, and Merrimack counties. 

Manchester, at the time he settled there, was in its 
infancy, and presented a good opportunity for a young 
and talented lawyer. He thoroughly identified himself 
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with its interests, and contributed largely to its growth 
and prosperity. He served as chief engineer of its fire 
department and as city solicitor. He was one of the 
active members of the Athenaeum, a society organized 
for literary purposes, and whose library became the' 
nucleus of the city library, of which he was one of 
the trustees. He was for several years a valuable mem- 
ber of the school board, and its chairman. He was in- 
strumental in establishing the normal training school 
of the city. He was one of the trustees and president 
of the Manchester Savings Bank, and director of the 
Amoskeag Manufacturing Company. 

He favored the act, passed in 1855, establishing the 
house of reformation for juvenile and female offenders, 
now known as the state industrial school ; was for many 
years one of its trustees and president of the board, and 
took a deep interest in the institution and its work. • 

He represented the town of Manchester in the legis- 
lature of 1842-43 and 1846, and after its incorporation 
as a city he represented his ward in 1854-^55 , and was 
the acknowledged leader of his party in the house. 
He was a candidate for the state senate in i849-'50 and 
185 1. He was a delegate to the national Republican 
convention in 1856, and was chosen one of the presiden- 
tial electors in that campaign. 

In 1857 he was chosen United States senator to fill out 
the unexpired term of the Hon. James Bell, and in i860 
was reelected for a full term. In 1866 he was appointed 
judge of the United States district court for the district 
of New Hampshire, and held the office at the time of 
his death. In 1876 he was a member of the convention 
to revise the constitution of the state, and its presiding 

oflScer. 

Mr. Clark was faithful in the performance of the work 
committed to him. He knew no degrees in duty, and 
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was as attentive and conscientious in the discharge of his 
duties as trustee of the library or member of the school 
board as in the performance of those devolving upon 
him as legislator or judge. He knew the value of books, 
and could readily detect a good one. He appreciated 
a good school, and took pleasure in stimulating the 
scholar, encouraging and helping the teacher. 

Manchester is justly proud of her library and of her 
schools, and she is indebted in no small degree for the 
existence of the one and the excellence of both to his 
intelligence and effort. 

Politically Mr. Clark was a Whig, with anti-slavery 
sympathies. When the Whig party died he helped to 
organize the Republican party, and ever after acted with 
it. In the campaigns immediately following the repeal 
of the Missouri compromise, he took an active part, can- 
vassing the state and addressing large audiences. He 
carried with him a map of the country, on which the 
slave states and the territories opened to slavery by this 
repeal were mad^ conspicuous by placing over them a 
piece of black cambric. That map was an object-lesson, 
^ appealing most effectively to the conscience, and most 
eloquently to the intelligence, of his hearers. *' Clark 
and his map" became an historic phrase, and did well 
their part in arraying the state on the side of freedom 
and right. He was not an easy, graceful speaker, tick- 
ling the fancy with pleasing speech. He was strong, 
earnest, and convincing. He believed in the principles 
and measures he advocated, and he presented facts and 
arguments that he might win others to his way of thinjc- 
ing and acting. His appeals were to reason and intel- 
ligence. He who listened learned. 

His senatorial career covered the period of war and 
reconstruction. It was a time of excitement, of hope, 
of fear, of earnest thought. New issues were constantly 
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arising ; new questions were demanding investigation 
and prompt answer. The nation's life depended upon 
their right settlement. The halls of congress were as 
truly the seat of conflict and victory as were Antietam, 
Gettysburg, the Wilderness, and Richmond ; and Ham- 
lin and Fessenden, Wilson and Sumner, Clark and Hale, 
were as truly patriots and heroes as were those who 
proved their metal on the bloody field. Guided by his 
love of country, his devotion to freedom, and his faith in 
the ultimate triumph of the right, Mr. Clark's course of 
action was never doubtful. In the darkest hour of the 
conflict his courage was unfaltering. When others 
sought to adjust the difficulties by compromise and con- 
stitutional amendments in the interest of slavery, he op- 
posed all such adjustments, and drafted, advocated, and 
procured the passage through the senate of these reso- 
lutions : 

^^ Resolved^ That the provisions of the Constitution are 
ample for the preservation of the Union and the protec- 
tion of all the material interests of the country ; that it 
needs to be obeved rather than amended, and that an 
extrication from the present danger is to be looked for in 
strenuous efforts to preserve the peace, protect the public 
propert}', and enforce the laws, rather than in new guar- 
anties for particular interests, compromises for particular 
difficulties, or concessions to unreasonable demands. 

^*' Resolved^ That all attempts to dissolve the present 
Union, or overthrow or abandon the present Constitution, 
with the hope or expectation of constructing a new one, 
are dangerous, illusory, and destructive ; that in the 
opinion of the United States senate no such reconstruc- 
tion is practicable, and, therefore, to the maintenance of 
the existing Union and Constitution should be directed all 
the energies of all the departments of the government 
and the effiDrts of all good citizens." 
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This was in 1861, when treason was marshalling its 
forces, and loyal men were loath to believe in the wicked 
reality, but came soon to accept what these resolutions 
implied ; — that the nation must fight if it would live ; that 
the only way to peace was through victory. These 
words, so full of courageous faith and true loyalty, de- 
serve to live and to immortalize the name of their author. 

To clothe thought in appropriate language was a 
marked characteristic of Mr. Clark in his legal practice. 
It was no less marked in his legislative action. Blaine, 
in his " Twenty Years in Congress," commends his ability 
in this respect ; and in addition to the resolutions above 
given, we have the evidence of it in the law providing 
for the election of senators and in the 4th section of the 
14th amendment to the Constitution, both of which are 
as he drafted them. 

He was president of the senate two terms, and was 
chairman of the committee on claims. This was an 
important position, and in the hands of a bad man might 
have been used for personal ends. No suspicion of 
wrong-doing was ever thrown upon him. He left the 
senate with his honor untarnished. Whatever of com- 
mendation has been given to him as lawyer and states- 
man, he is equally entitled to as judge. In the per- 
formance of his judicial duties he was courteous and 
dignified, careful, intelligent, and conscientious. His 
decisions commanded the respect of the bar, and were 
generally sustained by the higher courts. 

His private life was without reproach. He had strong 
personal attachments, loved his home, and was kind and 
affectionate in his family. He enjoyed society ; was of 
warm heart and tender sympathy ; a good neighbor and 
a trusty friend. He had loving memories of his pious 
mother, and her religious teachings made lasting im- 
pressions upon his life. He was pure in thought and 
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reverent in feeling, a regular attendant upon Sabbath 
worship, and a candid, thoughtful hearer of the Word 
preached. He was a temperance man in principle and 
practice. He advocated prohibition, voted for the law 
when it was enacted, and ever after sustained it. It does 
not appear from the records, nor do his associates recall, 
that he ever contested a criminal case in behalf of a 
liquor-seller. 

The influence of his life was elevating and helpful* 
Of the many young men from the towns around who 
fitted themselves for the practice of law in his office, not 
one ever became intemperate, and all will bear him wit- 
ness that strong drink and tobacco were his aversion, 
and that from his lips they never heard an impure story 
or profane word. If the well performance of life's du- 
ties constitute a successful life, his was such. He died 
January 2, 1891. 



WILLIAM JUDSON COPELAND. 



By Edwin F. Jones, of Manchester. 



The career of a lawyer who devotes himself entirely 
to the practice of his profession, furnishes but little of 
incident or of general interest for a biographical sketch. 
To say that he is born, studies law, performs the usual 
labors of an attorney and counsellor, and finally, at the 
summons of the great destroyer, to whom all must bow, 
leaves forever the scenes of this earth, is about all that 
is needed to detail his career. And beyond the dry 
statement of the legal points of some of the cases in 
which he has been engaged, which the pages of the 
Law Reports furnish, he leaves but few traces of his 
w^ork. His fame is apt to be short-lived, his reputation 
transitory. Some client, perhaps, whom he has skilfully 
guided through the mazes of a knotty case ; some 
juror to whom by his eloquence and forensic ability he 
successfully appealed ; some witness whose memory still 
rankles with the sting his caustic consideration of his 
testimony inflicted, may for a time keep his memory 
alive. But soon he becomes a name only. Although 
his work is so closely interwoven with the every-day life 
of the community in which he lives, yet it is of a private 
nature ; and his labors are so commonplace, and there 
is so little of the extraordinary in his endeavors, that 
when once he has gone from his accustomed places, and 
another has taken up the work where he left it, the re- 
membrance of him goes too. It ought to be the grateful 
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task of our Association to rescue from oblivion men of 
such stamp, who, owing to the lack of public importance 
in the details of their life-work, are liable to be forgotten 
in the busy on-rush of our American life. 

William J. Copeland was solely and entirely a lawyer. 
The labors of his profession constituted his life-work. 
He never sought and never held public office ; and 
although he always kept in touch with the social and 
political movements of his time, he never became, in the 
popular sense, a public man. But he was a strong man 
in every sense, big-bodied, brawny-limbed, and large- 
brained. He was a diligent student of the books ; he 
owned a large library, and made it his own, not only by 
purchase but by a knowledge of its contents. He knew 
and studied men ; he was an accurate judge of facts. 
His studies did much for him ; his saving common-sense 
did more. He was a sound legist; his legal arguments 
received the careful attention of the Court. His counsel 
and advice were usually safe to follow. But he was 
above all a jury lawyer. It was in the rough and tumble 
contest of forensic battles that he showed to best advan- 
tage. He was shrewd, quick to take advantage of the 
mistakes of his opponent, ready at repartee, a master of 
vituperation, a skilful cross-examiner, and, in his analy- 
sis of testimony and in the balancing of the facts at issue, 
he appealed most cogently to the average jurymen. 
His wonderful memory, which enabled him without tak- 
ing a word of minutes to argue a case after weeks of 
trial, even quoting verbathn the testimony of witness 
after witness, his natural sagacity, his intimate knowl- 
edge of men, gave him a power before the jury which 
many another far more eloquent and polished, and in 
the ordinary sense much better educated, lawyer could 
not hope to attain. His arguments reached the native 
sense, the every-day judgment of the jurors. He could 
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make a clear statement of facts. He had wit, broad, it 
is true, at times, and cutting. His appearance was un- 
couth ; there was nothing Chesterfieldian in his deport- 
ment. His voice was harsh, his laugh was loud ; but 
his manners were rough more by intention than through 
ignorance. He had none of the arts of the orator; 
eloquence he never attempted. But judged by success, 
which is the test-stone of every human effort, he could 
argue well enough to win many more cases than he lost, 
and he tried many more causes than does the average 
lawyer. In one busy year he argued before the courts 
of Maine and New Hampshire fifty-three cases. He 
had considerable experience in defending criminals, and 
tried a number of homicide cases. He never left but 
one client under the shadow of the gallows ; and even 
that one was executed for the statutory crime of procur- 
ing a murder, for committing which he had qnce been 
tried, and by his counsel's eflbrts had been acquitted. 

Throughout the twenty-five years of his practice he was 
a hard worker, giving himself but little rest. He. never 
went into society, but he liked to attend the theatre, and 
all sorts of literature attracted him. History, fiction, 
even poetry he read. He was well versed in the ordi- 
nary sciences. He was skilled in engineering, indeed 
he once said to me that if he were to live his life over he 
would be an engineer rather than a lawyer. He could 
talk with a farmer so that his listener would suppose he 
had always tilled the soil. He hated shams of every 
kind, and had no patience with social or individual con- 
ceit. And it was his delight to get an opportunity to 
tear to pieces a witness who had the slightest mark of 
the dandy or dude. Although acting politically with the 
Republican party, he was a thorough Democrat, using 
the name in its strict sense, and intensely American in 
his instincts. 
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William Judson Copeland was born in Albion, Maine, 
January 24, 1841, being the son of a prominent Bap- 
tist clergyman. He received his early education in 
the schools of the various towns in which his father 
was settled, and for several terms attended the South 
Berwick, West Lebanon, and Limerick academies. 
While still very young he began the study of law 
with Hon. Increase S. Kimball, at Sanford, assisting 
in his support by teaching school. He was admitted 
to the bar before reaching his majority, and opened 
his first office in Salmon Falls, this state, but after a 
few months he moved to Presque Isle, Aroostook 
county, Maine. Here in a new county, which was 
just being settled, he really began his life-work in 1861. 
He labored hard at the various duties which came 
to him." He showed his patriotism by twice enlisting, 
when volunteers were called for, to suppress the rebel- 
lion of- Southern traitors, but was each time rejected for 
physical incapacity, owing to his defective sight and 
varicose veins. At Presque Isle he was married in 
March, 1862, to Miss Ellen L. Wade, who still survives 
him ; and here his three daughters, two of whom still live, 
were born. He soon reached the top of the profession 
in that section of the state, and had about the largest 
business in the new county. Litigation was frequent and 
acrid, but money was scarce and fees small. It was a 
grand school for the development of his powers, and 
when in 1868 he removed to Berwick, he came into the 
new field with great experience for a young man, and 
well fitted for the busy years that followed. His office 
was pn the New Hampshire side, in Great Falls, and he 
made his home on the Maine side, in Berwick, from 
thereon to his death, with the exception of two years 
when he lived and voted in Manchester. His business 
was in the courts of both states, and his was a familiar 
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and marked figure in the bars of York, Strafford, Car- 
roll, Rockingham, and, after a time, Hillsborough coun- 
ties. After being alone for some years, he associated 
with him, at Great Falls, Mr. James A. Edgerly, and in 
1880 he opened an office in Manchester, and divided his 
time between the two offices. At Manchester Mr. A. P. 
Dodge was a partner for a time, and from 1883 until his 
death the writer was associated with him. He spent the 
last three winters of his life in Florida, where he made 
some real estate investments, bought an orange grove, 
and practised lawa bit, giving the Southern bar a notion 
of how a Yankee lawyer could try cases, and materially 
changing the views they had formed of his ability upon 
a slight acquaintance. August i, 1886, while sitting at 
the breakfast table at his home, he was seized with apo- 
plexy, and was dead before reaching the floor, to which 
he fell. 

Mr. Copeland was not faultless. To err is human, 
and he was very human in his make-up. Like all strong 
natures, he attracted strong friendships. He also made 
some bitter enemies. Harsh things were sometimes said 
of him. He was accused of charging heavy fees, but 
he considered himself worth them. And it was never 
truthfully said of him that he sold out a client or betrayed 
his interests. His business was large in amounts in- 
volved as well as in volume ; his labors were great. 
His chief characteristic was power. His grasp of the 
salient points of a case was instantaneous. His judg- 
ment seldom failed him. He fought his cases through, 
and would never acknowledge himself beaten until the 
court had actually ordered final judgment. His name is 
a familiar one in the reports of Maine and New Hamp- 
shire decisions. There was not a town or a corporation 
in his neighborhood that he had not sued, and hardly 
one but afterwards called him to defend it when sued by 
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others. That was a substantial recognition of his pow- 
ers, which is the highest praise. 

He was in many respects peculiar, but his mind was 
legal in its native bent, it was trained by legal contest, 
and when he died one of the brightest legal lights of his 
time was extinguished. Though dying at the early age 
of forty-five, his life-work began so early, success came 
to him so young, that for years he had ranked among 
the seniors at the bar. The young lawyers of his ac- 
quaintance never had a better friend among the older 
practitioners. His advice was always ready ; his assist- 
ance and suggestion were offered heartily. His experi- 
ence was always at the service of the young man who 
showed himself anxious to profit by it. He was a good 
friend to those he liked, a loyal American citizen, an 
able lawyer, a highly successful advocate. As such he 
ought to be remembered among the strong men of his 
generation. 



EDMUND LAMBERT GUSHING. 



By Albert S. Waite, of Newport. 



The Hon. Edmund Lambert Cushing was the son of 
Edmund and Molly (Stearns) Cushing, of Lunenburg, 
Massachusetts, and was born in that town on the third 
day of May, in the year of grace 1807. He was a 
brother of the late Hon. Luther S. Cushing, who was 
for some years a judge of the Massachusetts court of 
common pleas, was the editor of the series of Massachu- 
setts reports which bears his name, and the author of 
several learned works upon legal subjects. He was also 
a nephew, on the mother's side, of Mr. Asahel Stearns, 
the learned author of " Stearns on Real Actions." 

Of his boyhood and youth, few, if any, incidents have 
been preserved. His parents early designed him for a 
learned education, and accordingly, after the usual pre- 
paratory course of study, he entered Harvard college in 
the year 1823, and graduated at the same institution with 
high honors in 1827, at the same time with President 
Felton, and same others who afterwards gained distinc- 
tion. After his graduation he engaged for a time in 
teaching, and in the years 1828 and 1829 was a tutor at 
Harvard. This employment, however, was not con- 
genial to his tastes, and he is said to have referred to it 
in after life as so much time wasted. 

Having chosen the law for his profession, he attended 
the Harvard law school at the same time with that dis- 
tinguished scholar and statesman, Charles Sumner, and 



154 SOUTHERN N, //. BAH ASSOCIATION. 

was admitted to practice in the courts of his native state 
in 1834. ^^ h^s early success at the bar we are without 
information. At the end of six years, namely, in 1840, 
having in the preceding year married Miss Laura, a 
daughter of Vryling Lovell, Esq., and a niece of the 
late distinguished Governor Henry Hubbard, both of 
Charlestown, in this state, he settled in that town, which 
continued to be his home during the remainder of his life. 

Very soon after commencing practice in Charlestown, 
Mr. Cushing's learning and ability as a lawyer became so 
apparent as to draw to him a numerous clientage, and 
his business became extensive in Sullivan and Cheshire 
counties, and extended also considerably into other parts 
of the state. 

Among his early contemporaries at the bar of the 
counties named, were Phineas Handerson, Levi Cham- 
berlain, Thomas M. Edwards, and Gen. James Wilson 
of Keene, Frederick Vose of Walpole, Henry Hubbard 
and William Briggs of Charlestown, Thomas Leland 
and Philander C. Freeman of Claremont, and Edmund 
Burke, Ralph Metcalf, Josiah Forsaith, and Amasa Edes 
of Newport, all of whom enjoyed well recognized posi- 
tions at the bar, and several of whom are well known as 
having attained prominence in public life. By all these 
Mr. Cushing's ability was felt and acknowledged, and 
most of them before passing from the stage of active life 
saw themselves surpassed by him in that combination of 
qualities which go to make up the truly great and suc- 
cessful lawyer. William P. Wheeler, of Keene, after- 
wards so successful and truly eminent at the bar, was 
just then rising into notice and preparing to divide with 
Mr. Cushing the honors of the profession in southwest- 
ern New Hampshire, where, during a period of many 
succeeding years, there was seldom a case of importance 
in which both were not engaged. 
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Mr. Gushing devoted himself exclusively to the busi- 
ness of the profession, seldom or never turning aside or 
allowing his mind to be diverted from it to other pursuits, 
however promising the acquisition of more sudden wealth. 
His capacity for public affairs, however, was so well 
recognized, that he was chosen by his townsmen to rep- 
resent them in the general court of the state in the years 
1850, 1852, and 1853, and as a member of that body he 
was active and useful in shaping the legislation of those 
3'ears. 

In March, 1855, he was appointed a circuit justice of 
the court of common pleas, but a change in our judiciary 
system taking place in the following August by which 
that court was abolished, he held the office but little over 
four months. He was offered by Governor Metcalf a 
place upon the bench of the new court of common pleas, 
but he chose to decline it, and returned to his practice at 
the bar, in which he continued, with constantly growing 
fame, until August, 1874, when, on the reorganization 
of the judiciary system of that year, he became chief 
justice of the superior court of judicature of the state. 
His associates, appointed at the same time, were the 
honorable and now lamented William S. Ladd and the 
Hon. Isaac W. Smith, both having been associate jus- 
tices of the former supreme judicial court, and the latter 
of whom graces the present supreme bench of the 
state. 

By reason of another change in our system of courts. 
Judge Gushing held his position of chief justice of the 
state only till August, 1876. He then returned to pri- 
vate life and resumed practice at the bar, in which he 
was prominent and useful until near the close of his life, 
which occurred at his home in Gharlestown on the third 
of June, 1883. 

The length of time which he held the office of chief 
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justice was not sufficient for his name to acquire that 
large place in our judicial history which has been attained 
by some who have occupied the corresponding position, 
nor to give it that prominence in the judicial history of 
our state, which, with a longer experience upon the 
bench, his great learning and ability warrant the belief 
he might have attained. 

As a trial judge, I believe his conduct generally met 
with the acceptance as well of the bar as the public at 
large, and suitors before him always felt that their cases 
had received honest, fair, and painstaking treatment 
from the bench. He possessed a clear, intuitive, judicial 
sense, which enabled him to eliminate from its entangle- 
ments the true point on which everj^ case properly turned, 
and it was always presented to the jury in that clear, 
perspicuous manner so essential to a just result. 

Before the supreme bench there arose, during the time 
he presided in that court, some questions, in the discussion 
of which he took part, which must be regarded as of great 
moment, as well in a political as a juridical point of view» 
and upon which, at the time, opinion was divided. 
Some of these have since undergone examination else- 
where than in New Hampshire, and by some of the 
ablest judicial minds of the time, and upon them una- 
nimity has perhaps not yet been reached. Judge Cush- 
ing's published views, as delivered from the bench, in 
these and all other cases where he sat, are to be found 
in Vols. 55, 56, and 57 of our reports, and are in all 
cases expressed with clearness and perspicuity, and his 
treatment of the questions evinces profoundness of thought 
as well as extensive and laborious research ; and what- 
ever may in the end come to be received as the estab- 
lished doctrines, it would not be just to say less than that 
he has by his great learning, broad views, and clearness 
of exposition, contributed materially to the final deduc- 
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tion of the sound and correct legal conclusions ultimately 
to be accepted. 

In 1875 ^^ most deservedly received from his alma 
mater the honorary degree of LL. D. 

Judge Cushing's learning was by no means confined 
to the law, but extended, on the contrary, to nearly 
every branch of knowledge which goes to make up the 
finished and cultured man. Indeed, he was a general, 
it may be said almost a universal, scholar, his knowl- 
edge extending to all the sciences, to history, and to lit- 
erature in general. He never abandoned his interest in 
the classics, and many years before his death he told the 
writer that since he had been in the practice of the law 
he had read Thucydides entirely through in the original 
Greek. In music he was not only an accomplished 
artist, being master of the organ and piano-forte, at the 
former of which he presided in the church where he was 
accustomed to attend worship, during nearly the whole 
period of his residence in Charlestown, but as a science 
he studied it as a branch of the laws of physics, where it 
is seen that the sensibilities of men are united to and are 
governed by laws common to the material universe. In 
this view he took pleasure in discussing the subject, 
where, as upon all others, his conversation was marked 
with profoundness of thought as well as a knowledge of 
all that former research had discovered in the deeper 
principles of the science. 

But it was as a lawyer practising at the bar that he 
achieved his highest distinction and won his greatest suc- 
cess, and where he will be longest remembered by living 
men. No member of the profession was more thor- 
oughly acquainted with the technicalities of the common 
law, their history, purposes, and application, and few 
have wielded them with more telling effect for the pur- 
poses in hand. Yet, seeing clearly how they were liable, 
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by perverted use, to defeat the ends of justice, his mind 
rose above their influence to the higher purposes which 
the common law as a system is intended to serve, and he 
saw and felt that the advanced state of juridical science 
demanded that many of them should be abandoned as 
stumbling-blocks in the way of justice. 

As an advocate, his success was chiefly due to his pro- 
found knowledge of the law joined to his general learn- 
ing, to the ready and skilful use, without apparent sub- 
terfuge, which he always made of the means at hand, 
and to the clear and logical manner in which he pre- 
sented his case to the jury. Few men at the bar have 
been longer remembered for the brilliancy of their foren- 
sic exploits than will be Judge Gushing. Few men have 
more profoundly impressed their communities with their 
worth and usefulness ; few have set higher or better 
examples of devoted honor and integrity in their profes- 
sion ; none more richly deserve to have the example of 
their lives commemorated by their brethren. 



BENJAMIN MARK FARLEY, 



By E. S Cutter, of Nashua. 



Among the many eminent lawyers who graced the 
New Hampshire bar during the first half of the present 
century, Benjamin Mark Farley took a high rank. 

Born on the 8th day of August, 1783, in the town of 
Hollis, in this state, in that part of the town afterwards 
set off to Brookline, son of a farmer, first educated in the 
common district schools, afterwards fitted for college at 
New Ipswich academy, and graduated at Harvard col- 
lege in 1804, he studied layv with the Hon. Abijah Big- 
elow, of Leominster, Mass., and was admitted to the bar 
in 1808, and immediately commenced the practice of 
law in his native town. 

He continued in the practice of law in Hollis for about 
a half century, when, having accumulated an ample for- 
tune and being well advanced in years, he retired from 
practice, and on the death of his wife removed to Boston, 
and lived with one of his daughters till his death in 1865, 
at the age of eighty-two years. 

Mr. Farley was the son of Benjamin and Lucy 
(Fletcher) Farley, and grandson of Lieut. Samuel Far- 
ley, one of the first settlers of Hollis. He was an elder 
brother of George Frederick Farley, who practised law 
for many years in Groton, Mass., and rose to great emi- 
nence in his profession as a lawyer and advocate. 

Mr. Farley was a man of remarkable personality, tall 
(over six feet), — stooping a little, as is often the caise 
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with men much taller than their fellows about them — 
with a countenance marked with rugged features, indi- 
cating great strength and firmness of purpose ; a man of 
great energy, industry, and ambition, and a mind trained 
in the best schools of learning in the land. 

On commencing the practice of law in his native town, 
among his neighbors and townsmen, a young man of 
twenty-five years, he soon drew about him a large client- 
age and rose rapidly to eminence in his profession ; and 
afterwards became the leader of the Hillsborough county 
bar, and was president of the bar association for niany 
years before he retired from practice. 

Mr. Farley was an ideal common-law lawyer of that 
day, thoroughly versed in the law of pleading and evi- 
dence at a time when it was said that a knowledge of 
pleading and evidence constituted a good lawyer, fully 
posted in all the technicalities of the law at a time w^hen 
the law was rigidly administered as a science and the 
practice of law was a profession, when pleas in abate- 
ment and demurrers were almost as common as pleas in 
bar, and the unlearned lawyer came into court with fear 
and trembling lest he be driven out in limine on a plea 
in abatement. 

It is said that a lawyer who was in practice at that 
time in the town of Mont Vernon, in this state, was so 
afraid of pleas in abatement that he always entered all 
his actions with leave to amend. But the practice in this 
regard since Mr. Farley's day has entirely changed, and 
pleas in abatement have almost become a relic of the 
past. The reform first commenced in Massachusetts, 
when the legislature of that commonwealth enacted that 
all decisions of the courts at nisi -prius upon pleas in 
abatement should be final. And in one of the last opin- 
ions delivered by the late Chief-Justice Parker, of this 
state, in a case that first went before the full bench on a 
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plea in abatement, and a second time on a demurrer to 
the declaration, Judge Parker closes his opinion with 
these words, — **This is the second time this case has 
come before this court upon a question of dilatory plead- 
ing. If it should again come before the court upon a 
similar question, the court will be inclined to dismiss the 
action tanquam in JiiroreJ*^ 

No other lawyer at the bar in Mr. Farley's day was 
more familiar with the rulings of the courts upon ques- 
tions of practice than was Mr. Farley. He was the ora- 
cle of the bar in that regard. It was his habit, as it was 
the habit of most of the lawyers of that day, to attend the 
sittings of the courts in the county where they practised, 
from the opening of the court till its final adjournment. 
And Mr. Farley seemed to take an active personal inter- 
est in almost every case that was tried, and noticed the 
points of law that were raised and the rulings of the 
court ; and as he was possessed of a remarkably tenacious 
memory, his mind became a sort of encyclopedia of the 
law of practice in our courts. 

Although Mr. Farley was a great lawyer in every 
branch of the law and in the trial of causes in our courts, 
still his greatest strength lay in the preparation of his 
cause for trial, and especially in the preliminary exam- 
ination of his witnesses. In this he was peculiar, and 
very thorough and successful. His witnesses were all 
very carefully and thoroughly examined before the trial, 
first separately and then all together, and the language 
used by the witnesses carefully noted. He had his case 
well in hand before going to trial, and knew how well 
each point was to be established. He was an indomi- 
table worker, and illustrated the saying that a case is 
half won by the preparation. He had during the latter 
part of his practice in Hillsborough county two apt dis- 
ciples of his methods, who in after life owed a great part 
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of their success at the bar in the trial of causes to their 
adopting his methods and following his example. 

I refer to the late Aaron W. Sawj'er of Nashua and 
the late Bainbridge Wadleigh of Milford, both of whom 
studied his methods carefully and carried them into 
practice successfully ; and both had great reputations for 
skilful preparation of their causes for trial. 

The attorneys who were engaged in the trial of causes 
where Mr. Farley was the opposing counsel, oftentimes 
complained, when they found themselves the losing 
party, that in the training of his witnesses Mr. Farley 
sometimes overstepped the bounds of strict morality, and 
put words into the minds of his witnesses for them to 
use on the trial to bolster up the weak points in the case. 
But, be this as it may, his witnesses were certainly 
greatly aided for their appearance in court by the train- 
ing he gave them at his rooms just before the trial. 

Mr. Farley was very clear and methodical in putting 
in his evidence, and brief in cross-examination ; but care- 
ful, and to the point. 

In argument he was not what is popularly called elo- 
quent — not rhetorical — ^but clear in his statements, and 
logical and brief. His style of argument was not like 
that of ex-President Franklin Pierce, or Rufus Choate, 
but rather like that of Jeremiah Mason. He talked to 
the jury and pressed his strong points. 

It is said of Mr. Mason, that once at a trial before a 
jury in Boston, after Mr. Choate had made a very elo- 
quent argument for the defendant, Mr. Mason, on rising 
to follow him in an argument for the plaintiif, said to the 
jury, — *'I shall not attempt any flights of eloquence in 
making my argument, — as my brother Choate has just 
done so well — but I do propose to make a few //«/5," and 
his " pints" won the verdict. 

Mr. Farley, having been born and brought up among 
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the farmers of his native town, knew their habits of 
thought and motives of action thoroughly, and what kind 
of arguments would lead their minds to conviction, and 
before a New Hampshire jury, usually composed mostly 
of farmers, he was perfectly at home and a hard man to 
beat. His client never had reason to complain if he lost 
his case, for he never spared any pains, and always put 

*• in his best work ; and if he was beaten, it was because he 
had a bad case and did not deserve a verdict. 

Mr. Farley in his intercourse with other members of 

\ the bar was always very genial, companionable, and 

popular. He had no bitterness in his nature. All the 
little personal altercations, which will sometimes occur in 
the excitement of the trial, were always left behind him 
in the court-room, and never carried outside into the 
common intercourse of life. He was especially popular 
with the younger members of the bar, whom he took 
delight to aid and encourage, and was always ready to 
lend them a helping hand, and to push them forward 
into the trial of causes. 

He once said to the writer he had tried cases as a 
young man and as a middle-aged man and as an old 
man, and he always had the best success as a young 
man. 

There are some here present to-day who can recollect 
Mr. Farley when he was at the zenith of his powers. 
The respected . president of our Bar Association is one 
who must remember him well, as he has often seen him 
in the trial of causes and been associated with him in 
trials, sat by him in the bar and enjoyed his sparkling 
wit for which he was famous, and was examined by him 
as one of the committee when he was admitted to the bar, 
and I doubt not he would fully corroborate all I may say 
in his praise. 
Although Mr. Farley during almost his whole life 
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seemed wholly absorbed in the practice of law, and had 
no taste for politics and avoided everything that tended 
to divert his attention from his chosen profession, yet he 
took an active interest in everything appertaining to the 
welfare of his native town. HoUis honored him and he 
honored Hollis. 

For twenty-five years he was chairman of the super- 
intending school committee of his native town, and he 
represented the town in the legislature at fifteen different 
sessions, where, as a member of the judiciary committee, 
his extensive knowledge of the law and sound practic- 
able judgment exerted a great influence in shaping the 
legislation of the state. ' 

It is a sad commentary on the durability of the fame of 
great lawyers and advocates, that the name of Benjamin 
M. Farley, who filled so large a space in the administra- 
tion of law in our courts, and rose to so great eminence in 
his profession, should scarcely be known to the members 
of the bar of the present day, and is fast fading from the 
knowledge of the citizens of his native town, in which he 
spent nearly his whole life. 



LUTHER SULLIVAN MORRILL. 



By Herman W. Greene, of Hopkinton. 



Luther Sullivan Morrill was a son of Luther N. and 
Louisa M, (Osgood) Morrill, a native of Concord, born 
July, 1844. 

He received his early education 'at the public schools 
of Concord, belonging to the class of '61 of the high 
school. Shortly after leaving the high school he entered 
Dartmouth college, and graduated with honor from the 
latter institution in the class of 1865. He selected for 
his profession that of the law, and entered the office of 
the late Hon. John Y. Mugridge as a student. After 
three years of study, he was admitted to the bar and 
started in practice. Soon after he was appointed to the 
following offices : Clerk of the committee on revision of 
statutes in 1867, assistant clerk of the New Hampshire 
senate in i869-'70, clerk of the same body in i870-'7i. 
In November, 1869, he received the appointment to the 
position of clerk of the supreme court of judicature, 
which he held until the court was reorganized in 1876, 
when he was made clerk of the supreme court for Mer- 
rimack county, and served until August, 1882, a period 
of thirteen years, discharging his duties with extreme 
courtesy toward all with whom he was thus in business 
related, and with a high degree of fidelity and prompt- 
ness. He was a special police justice of the Concord 
police court from July, 1877, to August, 1882. After 
resigning from the office of clerk of the supreme court, 
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he resumed the practice of his profession in Concord. 
While thus engaged, he took an active part in the organ- 
ization of home insurance companies, at the somewhat 
exciting period when the foreign insurance companies 
withdrew from the state by reason of the passage of the 
*' valued policy act," so called, by the legislature. He 
was vice-president of the Fire Underwriters' Association, 
and was also an active director and member of the ex- 
ecutive committee of the Capital Fire Insurance Com- 
pany. He was also president of the Phenix Mutual Fire 
Insurance Company during its existence. In 1866 he 
was elected a member of the legislature, and held a po- 
sition on the judiciary committee of the house, and served 
with that degree of ability that brought to him favorable 
comment. He was a Mason, and a member of Eureka 
lodge. 

November 26, 1872, he married Agnes, only daughter 
of Dr. Charles P. Gage, of Concord, and he died March, 
1892, leaving a widow, one son, and one daughter. 

His private life was of the highest moral standard, and 
was replete with devotion to his mother and family. He 
ever held their interests and welfare as paramount to all 
others, and his faithfulness to each was the most sincere. 
His appointrnent to the clerkship of the supreme court 
prevented the active practice of his profession, but he 
was frequently chosen to act as referee in cases of mag- 
nitude and importance by members of the bar, and se- 
lected to perform such duties by the several judges. His 
conduct in such cases was characterized by that degree 
of integrity and sound judgment that made his conclu- 
sions highly respected. 

He was a good lawyer, diligent, painstaking, and 
faithful to each and every interest entrusted to him, and 
died, as he had lived, an honest man and one of credit 
to his profession. 
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He died before his time, this some might say ; 
But this may not be true. 
The measure of lifers usefulness is not by years, 
But by the deeds one does while here he dwells. 

Each duty as it comes to us, if well performed, 
Makes up, however short in days, a noble life ; 
A page in history that calls from fellow-man 
The just encomium, **Well done." 

6 
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SECOND ANNUAL BANQJ?'^' 



The second annual banquet of the Ass$?^^^'^ was 
held at the New Eagle Hotel, immediately foirc/flg the 
annual meeting. John H. Riedell, of Manchester, offici- 
ated in a very happy manner as toast master of the even- 
ing. In response to his invitation, the following toasts 
were responded to : 

The State of New Hampshire. John B. Smith, of Hillsborough. 

The Supreme Court of New Hampshire. 

William M. Chase, of Concord. 
The Clergy. F. L. Phalen, of Concord. 

Col. Thomas J. Whipple. E. P. Jewell, of Laconia. 

The Grafton and Coos Bar Association. Edgar Aldrich, of Littleton. 
The Merrimack and Cheshire Bar. William L. Foster, of Concord. 

The remarks of E. P. Jewell and William L. Foster 
are printed in full, because of their especial biographical 
value. 



I 



COL. THOMAS J. WHIPPLE. 



By £. P. Jewbll, of Laconia. 



Mr, Toast'Master and Gentlemen of the Bar: 

Owing somewhat to imperfect health in the past, I 
have not associated very freely with attorneys in the dif- 
ferent parts of the state. Of course I am intimately 
acquainted with the leading lawyers in New Hampshire, 
and have a general acquaintance with most who are in 
practice ; but it has never been my fortune to meet you 
often as I meet you here to-night. Hence I feel an 
unusual pleasure in being here, for I like lawyers — not 
because they are lawyers, but as a rule I believe they 
are the best all-round men. 

The task that has been given me is a difficult one. I 
see many men before me who were well acquainted with 
Colonel Whipple, and to you, gentlemen, it is useless 
for me to say that it is utterly impossible to present an 
intelligent outline or sketch of this brilliant man in the 
time allotted to me. It would take an octavo volume to 
present Colonel Whipple as he was, for certainly, gen- 
tlemen, he was one of the most brilliant lawyers and able 
men that the state of New Hampshire has ever produced. 

I became acquainted with him in 1859. ^ ^^^ heard 
strange stories of him ; some were characteristic and 
some were not, as I found when I became acquainted 
with him. 

It was understood that he would not take a student ; 
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but through the influence of the venerable Samuel Emer- 
son, of Moultonborough, who was known to the older 
members of the bar, I went into his office in 1859. ^ 
found him to be the most interesting man I had ever met 
then or have ever met since. I found him to be studious 
and painstaking, and when, in the fullness of his pow- 
ers, he came to the trial of a cause prepared and thor- 
oughly equipped, in my judgment no man ever stood on 
the soil of New Hampshire who was more than a match 
for Col. Tom Whipple. 

He was born — ^well, he was born with rare gifts, 
such gifts as few men possess. As a lawyer he 
would not rank with the ablest lawyers of New Hamp- 
shire, like Christie, like Judge Perley, or like many gen- 
tlemen who are before me to-night. But it is a grand 
mistake to think that Col. Thomas J. Whipple was not 
an able lawyer. He mingled in his day and associated 
with such men as Perley, Christie, Atherton, and Pierce. 

No man ever faced Colonel Whipple when he was 
ready for trial, as he usually was, who did not instantly 
feel and acknowledge his power. I remember .when the 
colonel was tired, after a long trial at Dover, — he had 
argued a cause nearly six hours before Ira Perley, who 
was on the bench — I came down to see Judge Perley, 
and he asked me how the colonel was. I told him he 
was tired ; and the judge said, *' No wonder, Mr. Jew- 
ell ; he has made the ablest argument, in my judgment, 
that was ever made at the Strafford County bar." 

I met General Pierce, who was his intimate friend all 
through his life, not long before Mr. Pierce died. He 
said, *' From long acquaintance with Colonel Whipple, 
and from long acquaintance with men, I can say that 
he was the brightest man ; and measuring him up all 
and all, on all sides, he was the ablest man I ever met." 

When Colonel Whipple was dying, I was going to 
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Exeter, and he called me in and sent by me a dying 
message to General Marston. I went to General Mar- 
ston's house to deliver the message. I never shall for- 
get, if I live to be a thousand years of age, the scene. 
After a tidal wave of emotion swept over the rugged old 
face, he said, ''Jewell, I knew Whipple from a boy, and 
he was the brightest boy that ever God made." The 
expression was extravagant ; but I feel that although he 
may not have been the brightest boy, he was certainly 
as bright a boy as ever was fashioned by the hand of 
God. 

He might have made an abler lawyer than he w^as, 
but he made the law a secondary matter. Outside of 
law, for general information, for learning upon subjects 
where most of us are uninformed, Whipple was unsur- 
passed. I appeal to any of the gentlemen present, who 
have met him under favorable circumstances, if they did 
not feel impressed with the truth of what I say. 

He never knew an idle hour in his life. His mind 
was constantly active. He was a great reader of 
rare books, and at times, when sick and hardly able 
to sit up, when confined to his bed, you would find 
him buried in books ; his bed was covered with books, 
and he would find intense amusement in works like 
Peter Pindar. He was an omniverous reader, and 
I believe he gathered up more rare information be- 
ween the hours 9 at night and 6 in the morning than 
any man of my acquaintance ever obtained in a life- 
time. He would fall asleep at 11, wake up at mid- 
night, his light would be burning, and he would read for 
hours. Any time of night he might be found reading if 
he happened to be awake. Born with such gifts, indus- 
trious as he was, with a most active and brilliant intel- 
lect, is it any wonder that he became an accomplished 
and exceedingly learned man in the fields I have sug- 
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gested? He could not be anything else. Everybody 
seemed to understand that he was a man of unusual bril- 
liancy and marvellous command of words, but his trans- 
cendent ability was not known except to those who knew 
him intimately. No one knew Whipple unless he knew 
him well. C^ne had to know him intimately to appreci- 
ate his tremendous personality and to realize the grip 
and grasp of his mind. All through his life, from the 
beginning of my acquaintance with him to the time of 
his death, he scattered gems of thought and expression 
unceasingly and profusely and evidently without effort. 
It would be a hopeless task to attempt to gather them up. 
I could write a volume of the beautiful, strange, and 
startling things which I have heard from the lips of this 
superb and original thinker. The gems of thought are 
gone. Magnificent expressions', sometimes the sweetest 
things on earth, flashed into his mind and out and were 
lost. No one could recollect and repeat them. He 
was as powerless as I was to remember his most elegant 
statements. They flashed through his mind like light- 
ning and disappeared forever. His remarkable wit was 
known to everybody, but it is useless to undertake to 
relate anecdotes illustrating it. As well might one 
attempt to describe a flash of lightning in a midnight 
sky. To illustrate how his mind sometimes worked, I 
will relate an incident. One time he was in Boston 
with Simeon P. Cheney, the well-known singer. Col- 
onel Whipple was a good flute player and a good judge 
of music. He was a friend and admirer of Ned Kendall. 
Kendall's band was marching through the street, and 
the great leader was playing a bugle solo. Whipple's 
military ear caught the sound, and he at once recognized 
his old friend. Instantly, looking into Cheney's face, he 
exclaimed, *' Great God, Sim, I would like to hear Ned 
when the fit is on him, the whole world rushing to hear 
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him, rattle off such a solo as would take the Almighty smit- 
ing upon the keys of the great organ of nature, with a 
beetle to play an appropriate accompaniment." Think of 
that as a specimen of extravagant expression. To pre- 
sent another side of his nature I will tell a brief story 
and then close. We had been tormented almost to death 
with book agents trying to sell worthless books. Col- 
onel Whipple always welcomed anyone who was selling 
a really valuable and useful book as a public benefactor, 
but agents with cheap books annoyed him. One day 
the office door opened, and an agent entered, with what 
we supposed was a book. At a remark of the Colonel, 
which was too strong to repeat, the man was about to 
leave, when, thinking, after all, he might not be a book 
agent, with a half apology for what he had said, Whip- 
ple drew him back. The man had a picture. It was 
** Christ, Blessing Little Children." The Saviour, his 
head surrounded with a halo, sat in the centre, with the 
little children and some of the Disciples around him. 
The colonel took the picture and patiently and silently 
examined it. I stood at one side of his chair, looking 
over his shoulder, and the agent stood at the other side. 
After a few moments* inspection, Whipple coldly and 
deliberately enquired, ** Where is Christ?" A look of 
amazement passed over the agent's face as he looked at 
me. Then, getting his breath, he put his finger on the 
central figure and replied, '' That is supposed to be 
Christ.'' '' Is that Christ? " enquired Whipple. '* Who 
is that? " putting his finger upon the head of a rugged 
male figure. The agent said, '* Peter." ''Are these 
Jewish children ? " *' They are supposed to be," answered 
the agent. *'But they are not," said Whipple, ''they 
live in Laconia. This is Amy Black." The agent 
now began to rally in defense of his picture. He gave 
an account of the artist and his great works. He called 
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special attention to this picture in detail, and particularly 
to the excellent work shown in the toe of a child. He 
said, enthusiastically, *' See what an exquisite piece of 
work that is?" pointing to the toe. After a moment of 
most serious examination — ** Yes," said the colonel, 
*' he is a great toe artist, but what an idea for a great 
artist to spend all his skill upon the toe of a child and 
put the head of a d d fool on his Christ." (Laugh- 
ter.) 

Mr. Toast Master and members of the bar, I have not 
time — as I must leave for my train in a few minutes — to 
give you even a glimpse of the real character of Colonel 
Whipple. I knew him well. I knew him intimately 
and for a long time. He was certainly one of the most 
gifted and talented sons of New Hampshire. It was a 
privilege to know him. I wish I had time to portray 
him as he was, but I have not. Some one will do it at 
sometime, I trust. 
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Hon. William L. Foster. 



THE MERRIMACK AND CHESHIRE BARS. 



By William L. Foster, of Concord. 



Gentlemen of the New Hampshire Bar: — My sin- 
cere acknowledgements are tendered you for this ex- 
pression of your good- will and confidence. Failing to 
recognize in myself any special qualification for the ofliice 
which you have bestowed upon me (unless it be these 
white hairs of mine), this expression of your favor calls 
to mind the unfailing kindness of my brethren, and 
affords me the opportunity to say, with grateful satisfac- 
tion, that in my intercourse for nearly fifty years with 
the bench and bar of New Hampshire, I have no mem- 
ory of an unkind word spoken or an unkind thought 
entertained. 

In accepting the suggestion that I should bring before 
you some reminiscences of the bar of Merrimack county 
during the period of my early practice, I desire also to 
indulge in some earlier recollections of the Cheshire 
county bar. 

One morning in the month of October in the middle of 
the fifth decade of the present century, the bell on the 
old court-house at Keene, in the county of Cheshire, 
announced to an expectant public the opening of a ses- 
sion of the court of common pleas. 

About this time. Judge Ira A. Eastman might have 
been seen wending his way to the court-house, accom- 
panied by the high sheriflTof the county, wearing a tall 
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hat adorned with a cockade and bearing a drawn sword, 
indicating his official authority. I mean to be under- 
stood that it was the sheriff, not Judge Eastman, who 
wore the sword and cockade. 

The court being assembled, and its august presence 
announced by the ** Hear ye I hear ye ! hear ye ! " of the 
crier of the court, two ambitious young men, who had 
previously passed the rigorous examination required by 
the law and practice of those days, appeared and took 
upon themselves the oath of office as attorneys at law. 
In solemn form they swore, in substance, that they would 
do no mischief; and you will presently learn how faith- 
fully they performed this vow. 

They came fresh from Harvard law school, with the 
benediction of Judge Story and Professor Greenleaf upon 
them. In this school of legal learning, they had boarded 
together in the college commons and roomed together in 
Divinity hall. They had attended occasionally upon the 
law lectures of these distinguished professors, and quite 
frequently they had attended the Old National theater in 
Boston. Having thus become, in their opinion, fully 
qualified for the exercise of their professional duties, they 
proceeded to put up their '* shingle" on the second-story 
front of a retail grocery store in Keene. 

This shingle was a somewhat pretentious one, and by 
its magnitude and splendor it dwarfed the less ambitious 
sign of J. & R. Shelley, grocers, suspended beneath it. 
In conspicuous gilt letters it announced that Baxter & 
Foster were attorneys and counsellors at law ; and it was 
intended to give the public to understand that these gen- 
tlemen were ready, able, and willing to compete with the 
older practitioners in the shire town, none of whom had 
a practice sufficiently extensive to require the formation 
of a legal partnership. 

The room which they had hired for an office at the 



THE MERRIMACK AND CHESHIRE BARS. 1 83 

rental of three dollars a month, they caused to be fur- 
nished with a long table and half a dozen chairs, a 
library consisting of Blackstone's Commentaries, Oli- 
ver's Precedents, Espinasse's Nisi Prius, a *' Justice 
and Sheriff," and a full set of New Hampshire Reports, 
consisting of twelve volumes. To this stock in trade 
they added a ream of paper, an inkstand or two, some 
goose quills and a sand box, some wafers, a quire 
or two of blank deeds and two dollars' worth of blank 
writs. 

The senior member of the firm also possessed himself 
of a large pipe and box of tobacco. They immediately 
went into practice; and no great length of time elapsed 
before a case of assault and battery in a neighboring 
town required the presence of both members of the firm 
to assist in the defence. To this end they hired a horse 
and chaise for their journey, at the cost of three dollars ; 
they paid their hotel bills ; and charged their clients five 
dollars and expenses for their services. The charge is 
still uncollected, and is barred by the statute of limita- 
tions. 

After a sufficient period of rest, (necessitated by their 
exertions,) and a lapse of a few weeks, they had occasion 
to bring a suit in slander which promised large results ; 
but the action having been commenced by trustee process, 
contrary to the form of the statute in such cases made 
and provided (the defendant not being possessed of 
large means with which to satisfy a judgment), an old- 
fogy lawyer put an end to 'the proceeding by interposing 
a demurrer, or a motion to quash. 

At the expiration of about six months, the senior part- 
ner came to the conclusion that he had mistaken his 
vocation or location. He sold out to the junior part- 
ner, who purchased the entire stock in trade, including 
the good-will of the concern. The stock in trade con- 
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sisted of the articles before enumerated, excepting that 
one of the blank writs had been used for the com- 
mencement of the slander suit. 

The senior partner removed to Vermont and obtained 
an interest in the marble quarries at Rutland, which he 
still retains, and where he still resides, a wealthy, pros- 
perous, and highly esteemed citizen. He retains, also, 
the affectionate regard, which '« age may not wither,*' 
nor long absence diminish, of his old-time fellow-student 
and partner. The junior partner continued the busi- 
ness of the old concern, and at the expiration of a 
year or two was enabled to pay the arrears of rent to 
his accommodating landlord. Encouraged by the pros- 
perity of the concern, which had now become his sole 
possession, he continued his practice in Keene for a 
period of about eight years, when he removed to Con- 
cord, New Hampshire, where he now resides, being 
still engaged in the practice of law. 

There were giants at the Cheshire bar in those days, 
notably Gen. James Wilson, Thomas M. Edwards, Phin- 
eas Handerson, and Levi Chamberlain. A little later, 
William P. Wheeler and Francis A. Faulkner fully 
attained the rank of their predecessors. Henry Hubbard 
and Edmund L. Cushing, from the Sullivan bar, were 
also constant attendants upon the Cheshire terms of 
court. 

Next to General (afterward President) Pierce, General 
Wilson was the most fascinating forensic orator to whom 
I ever listened. Henry Hubbard was nearly his equal in 
this respect. General Wilson was tall and admirably 
proportioned. Generous, social in disposition, and warm- 
hearted as a woman, he was rough in exterior as a block 
of unhewn granite. With dark complexion, thick and 
curling jet-black hair, with coarse though kindly feat- 
ures, a large mouth and a protruding and curling under 
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lip, he was — if I may so express it — magnificently hand- 
some in his huge ugliness. 

In the course of an argument, General Wilson always 
indulged in the use of immense quantities of snuff. His 
snuff-box and his large, colored silk handkerchief were 
conspicuous and effective adjuncts to his oratory. He 
would pull out his snuff-box, give it two or three vigorous 
taps, open it, and, taking an immense pinch in his big fin- 
gers, would literally throw it into his nose ; and his coarse 
features were often besmeared to an extent of which he 
was probably unaware. The flourish of his handker- 
chief assisted his gesticulation. His words were swift as 
a mountain torrent, but his tones were musical as a 
rippling brook. His ybr^e was tears. He shed them 
freely for the benefit, not infrequently, of a client who, 
in the opinion of many, seemed deserving rather of 
execration. To the observation of the members of the 
bar this habit was often ludicrous ; but it was very apt 
to gain the sympathy of bystanders and of the jury. 

LEVI CHAMBERLAIN 

was tall, erect, and handsome. He was a good though 
not a great lawyer. He never addressed the court, the 
jury, or the public without provoking laughter by some 
inimitably witty remark. His gesticulation was confined 
to the fore arms and hands, as if a string were drawn from 
just above each elbow and tied across his back. 

HENRY HUBBARD, 

residing in Charlejtown, usually attended the Cheshire 
terms of court, and participated very extensively in jury 
trials. He was a man of commanding presence. When 
addressing a jury, he assumed the attitude which is very 
accurately described in the famous picture, you have all 
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seen, of Henry Clay addressing the senate. With one 
foot advanced, his head and shoulders were thrown back- 
ward far from a perpendicular position. Except that his 
hair was iron-gray in the days when I best remember him, 
there was a remarkably strong facial resemblance be- 
tween him and our brother Parker of Claremont. None 
who have known them both could fail to be struck with 
the resemblance. 

He was well learned in the law, but was particularly 
successful in bis dealings with a jury. In the course of 
a trial he was constantly taking notes of the testimony 
which in the course of a day or two would accumulate 
into the magnitude of a volume. They were coarsely 
written, with few lines upon a page, and so their multi- 
tude increased. Although rapid in his utterance, he 
never addressed a jury without constant reference to 
these notes ; but he kept them in no sort of order, and the 
consequence was they were scattered promiscuously all 
over the table, and so their connection was lost ; and very 
often he floundered hopelessly among them in search of 
the paper which he sought. When he became excited 
in an argument, as he always did, he was very violent 
in his gesticulations, and frothed at the mouth in a way 
which compelled his associates to keep at a distance. 

PHINEAS HANDKRSON 

» 

was undoubtedly the most learned and profound among 
the members of the Cheshire county bar during perhaps 
the whole period of his lengthy practice in Keene, to 
which place he removed from Chesterfield, I think, before 
I came to the bar. He was a deep student of books ; but 
although he participated quite extensively in jury trials, 
he seldom argued a jury case. His arguments before 
the full bench, however, were listened to and regarded 
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with the respect and deference which they deserved. His 
practice in consultation and advice was probably greater 
than that of any other lawyer in the county, 

THOMAS M. EDWARDS. 

Among the members of the Cheshire county bar, 
Thomas M. Edwards was a conspicuous figure. He 
was small in stature, with dark complexion, small and 
irregular features, very alert and quick in motion, and 
althoug'.i his voice was somewhat feeble, it possessed a 
musical intonation which charmed his auditors. As a 
learned lawyer, he impressed the judges, and as an 
advocate he was a powerful competitor with General Wil- 
son and Governor Hubbard. In his intercourse with the 
members of the bar and the community in which he 
lived, he was (like Mr. Handerson) extremely sociable, 
friendly, and kind, and won universal admiration and 
respect. 

WILLIAM p. WHEELER 

came from Mr. Handerson's office, as a student, to the 
bar at a later age than most lawyers. He came fully 
equipped, and he immediately acquired a practice which 
in a few years made him conspicuously the leader of the 
bar. 

In person he was not especially attractive ; but there 
was something about the expression of his sparkling 
black eyes, and a kindliness about his mouth, which 
attracted observation and inspired confidence. He was 
somewhat awkward in his manners. He had a peculiar 
gait, which it is difficult to describe, but which those of 
you who knew him will not fail to remember. He was 
the most adroit and skilful man in the examination of 
witnesses whom I ever knew. He was never harsh toward 
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them, but entered into a conversation in which the wit- 
ness unwittingly found himself participating ; and, if the 
witness were hostile or unfriendly or untruthful, Mr. 
Wheeler contrived to get the truth out of him, and to 
expose any fraud that lurked in his testimony, before the 
witness knew it ; often to the amazement and discomfiture 
of the latter. 

In argument before the jury he began slowly and 
moderately, and led the jury along with him in a pleasing 
and easy way from first to last, and he seldom failed 
to bring them to the result which he desired. Some- 
times, however, he was impetuous in his speech, and 
became much excited ; and, always formidable, his 
adversary had much to dread on those occasions. 

FRANCIS A. FAULKNER, 

from a student in Mr. Wheeler's ofl5ce, soon became his 
law partner. He seemed to have acquired from Mr. 
Wheeler much of his manner; and he became almost 
the equal of his partner in legal learning and in the con- 
duct of trials. He, too, had a persuasive manner of 
argument, which was very apt to be convincing ; and 
when both participated in a trial, outsiders would seldom 
know which occupied the place of senior, and which 
would make the closing argument. Both these gentle- 
men died in the meridian of their years and usefulness, 
universally respected and beloved. 



OF TROY 



was a conspicuous member of the Cheshire bar in the 
times of my earliest experience. He was then con- 
siderably past the meridian of life, having outlived his 
usefulness, if he ever had any. He had very little wit or 
knowledge of law, of which fact he was totally uncon- 
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scious ; but he was the source*of wit and amusement in 
others, of which fact he was also unaware. His 
clientage, I think, must always have been very small, 
and his practice finally dwindled to the extent that, about 
the time I speak of, his only client was himself. 

He was defendant in a suit brought against him by one 
Merrifield, which, though very small in magnitude, 
maintained its place upon the docket through many suc- 
cessive terms. He attended court as regularly, from the 
commencement to the end of the term, as if his docket had 
been full. During the pendency of this suit he was the con- 
stant jest and amusement of Mr. Chamberlain, and when- 
ever a term of court commenced and C appeared, 

Mr. Chamberlain's first inquiry would be concerning the 
progress of the Merrifield suit. On one of these occa- 
sions Mr. Chamberlain asked how he got along with old 

Merrifield ; to which C replied, '* I guess the suit is 

about done ; I told Merrifield the other day that he might 
take $15 and go to h — 1, and I guess he will do it." 

CHARLES F. GOVE (SUBSEQUENTLY JUDGE GOVe) 

came to Keene occasionally before, and more frequently 
after, he became attorney-general. I think I never knew 
a man more acute and cunning than he. Witnesses 
cringed and shuddered while under his cross-examina- 
tion, and criminals cowered and trembled. 

As a public prosecutor he was preeminently successful. 
I remember an occasion when a man of some prom- 
inence in the communit}' and a member of the cluirch 
was on trial for perjury. He was defended, I tiiink, by 
Judge Cushing, then at the bar, assisted by Wheeler & 
Faulkner. The Rev. Dr. Barstow, pastor of the Con- 
gregational church in Keene, was among the numerous 
witnesses called by the defence to testify to the general 
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good character of the r^pondent. The government's 
case was very strong, and the feeling produced by the 
testimony for the prosecution was evidently very pow- 
erful against the defendant. Dr. Barstow having testi- 
fied, in distinct terms, that the prisoner's character was 
good, was confronted by the attorney-general upon cross- 
examination, with this single inquiry: Pointing toward 
the prisoner with a lean finger of scorn, the attorney- 
general said, *' Dr. Barstow, is that man a fair specimen 
of your church-members?" The reverend witness, who 
was very fiery and quick-tempered, got angry, declined 
to answer, and claimed the protection of the court. 
Chief-Justice Joel Parker was presiding. He was one 
of Dr. Barstow's parishioners, if not a member of his 
church. I do not know what the judges of these days 
would have done in such circumstances, but Judge Par- 
ker insisted that the Rev. Dr. Barstow should answer 
the question ; whereupon Dr. Barstow immediately took 
his hat and rushed out of the court-house. The chief 
justice exclaimed, *' Mr. Attorney, shall I send an officer 
for the witness?" The attorney-general, with a sly and 
peculiarly comical expression, remarked that he had got 
all he wanted of him. The jury and spectators were 
convulsed with laughter. I think Dr. Barstow never 
forgave the judge. The jury retired that night, and the 
defendant, who was out on bail, did not dare to appear 
in the morning to receive their verdict. Though suflTer- 
ing then, and to the end of his life, with painful disease, 
Mr. Gove in social acquaintance and conversation was 
one of the most agreeable men I ever knew. His fund 
of anecdote, his keen appreciation of the ludicrous and 
his witty expression of it, were very delightful. 

To come now to the Merrimack bar. 
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FRANKLIN PIERCE AND IRA PERLEY 

were contemporary leaders in the Merrimack bar before 
I became a member of it ; but it was my good fortune to 
have considerable observation of them previously, hav- 
ing sometimes attended the courts in this county before I 
removed from Cheshire, and having been considerably 
associated with General Pierce, as my senior, in jury 
trials, in that county. I shall only express the universal 
sentiment of all who knew him, when I say he was prob- 
ably the most brilliant advocate ever known in New 
Hampshire. His fascinating grace, eloquence, and 
power were unequalled ; and his success as a jury lawyer 
was unattained by any other member of the profession. 
He was far exceeded by many others in knowledge of 
the law, but he had great tact and ingenuity, and would 
state a legal proposition with great clearness, if not with 
entire accuracv. 

Until the one left the bar to assume the duties of a judge, 
and the other became president of the Republic, Pierce 
and Perley were constantly engaged in opposition in the 
trial of causes. Greek met Greek whenever thev were thus 
opposed in conflict. In the knowledge of the law Judge 
Perley was profound, while Pierce was superficial. The 
contrast in every respect between the two men was ex- 
ceedingly great. Pierce was tall, erect, and noble in all 
his proportions, graceful and polished in manner, while 
Perley was inferior in size, though massive in intellect, 
eccentric, abrupt, and unpolished. While Perley 's won- 
derful legal learning had ten-fold the weight and con- 
vincing power with the court that Pierce possessed, he 
was no match for the latter in dealing with a jury. 
Although they were warm personal friends. Judge Perley 
was much annoyed, irritated, and chagrined by his rec- 
ognition of the fact that he was vanquished by Pierce in 
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many cases in which (as he well knew) the law and the 
evidence entitled him to the verdict of the jury. 

Though small in stature, Judge Perley was truthfully 
described in a Dartmouth college song as 

** A giant in learning, a giant in mind, 
A lion in temper, both savage and kind." 

Although really possessing the kindest disposition in 
social life, and in public life as well when not opposed, 
he was irritable and ferocious when in anger. Governor 
Bell has said of him, "His feelings were unusually 
roused, both to sympathy and resentment. The mere 
suspicion of injustice or wrong awakened righteous in- 
dignation in his breast, and if the author was within 
reach he was not to be envied. No one who once felt 
the force of Ira Perley's tongue ever had the inclination 
to repeat the experience. He was quite incapable of 
concealing or disguising his feelings. It could not but 
happen that the ardor of his temperament sometimes car- 
ried him beyond the bounds which sober judgment would 
approve." 

Some of you remember the story of the man who 
called upon him for advice, and having related a trans- 
action in which it became manifest that he had by 
trickery overreached another person in a business mat- 
ter, he asked Judge Perley's opinion concerning the 
case, to which inquiry Judge Perley replied, *' My 
opinion is that you are an infernal scoundrel." The 
party, not well relishing this expression, was about 
to depart, when Judge Perley reminded him that he 
had not paid for the opinion just delivered, and com- 
pelled him to disgorge five dollars. Such was his high 
sense of honor that no inducement availed to engage his 
services in any cause which to his mind presented the 
slightest suspicion of injustice. Judge Perley's great 
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learning was by no means confined to knowledge of 
the law. It embraced almost every department of lit- 
erature and science, including the ancient and modern 
foreign languages. In this respect he was almost the 
peer of Gen. Caleb Gushing and Gen. B. F. Butler. 

GEORGE W. MORRISON. 

In the days of General Pierce and Judge Perley, Mr. 
Morrison, of Manchester, usually attended the Merrimack 
terms of court and participated extensively in jury trials. 
He was an able lawyer, well read in his profession, and a 
man of quick perceptions and sound judgment. His prac- 
tice in Hillsborough and other counties was very extensive. 
His arguments before the jury were seldom excelled in 
the matter of graceful and forcible delivery. He was 
often opposed to General Pierce in the trial of causes, 
but he was a great admirer of the general. They resem- 
bled each other somewhat in facial expression, and very 
much in their manner of speech and gesticulation. 

It was said of him that he tried to imitate General 
Pierce. I have no doubt this was true, but he cer- 
tainly could not have chosen a more perfect model. He 
carried this effort of imitation to an excess which was 
sometimes rather ludicrous and somewhat annoying to 
the general, as his friends were wont to accuse /;/>// of 
imitating Morrison. But Morrison could not put on that 
D'Israelian lock of hair which adorned the forehead of 
Pierce. Mr. Morrison was always cheerful and agree- 
able, polite and courteous, and among all classes of peo- 
ple he had hosts of friends. 

JOSIAH MINOT, 

while a law partner with General Pierce, and afterward 
with Tappan & Mugridge, was often engaged in the trial of 
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causes. Few men in the profession were relied upon with 
more confidence in the learning, sound judgment, and 
clearness of perception which he possessed in a remark- 
able degree; but in addressing a jury he always seemed 
very much embarrassed, and he spoke with manifest dif- 
ficulty. Words would not come easily. He was pain- 
fully conscious of this defect, and avoided oral argu- 
ment whenever he could. Recognizing his eminent abil- 
ity, it was almost painful to observe his diflSdence and 
embarrassment, but close attention to his speech would 

manifest to the hearer that his argument was sound and 

» 

ought to be effective. 

ANSON S. MARSHALL 

came to the bar from the office of Pierce & Minot. He 
soon afterward formed a partnership with William M. 
Chase, which continued ten or eleven years The business 
of the firm was very extensive. They were much engaged 
in the railroad controversies of that period. Mr. Mar- 
shall was a man of very pleasing address, and of hand- 
some personal appearance. He was a good lawyer, and 
carefully prepared his cases. He was very earnest, zeal- 
ous, and courageous. He was skilful and adroit in the 
examination of witnesses, and argued his cases with 
great ability. Socially he was extremely agreeable. 
He was a man of pure character, and attracted to him- 
self the friendship and respect of all with whom he 
became associated. I have often heard Judge Perley 
speak of him in terms of high admiration, 

ASA FOWLER 

was a very prominent man in the profession. He was a 
learned lawyer, and his prominent characteristics were 
a sound judgment and untiring and incessant industry. 



THE MERRIMACK AND CHESHIRE BARS. 1 95 

He had a large office practice, was often sought in con- 
sultation, and was more extensively engaged in legal in- 
vestigations and the work of drawing legal instruments 
than in court proceedings, although he was not unfre- 
quently engaged in the trial of causes. His speech was 
forcible and clear, but he underrated his ability as a jury 
lawyer and was very reluctant to argue a case, and usu- 
ally employed others to assist in that part of a trial. 

HENRY A. BELLOWS 

was one of the most accomplished, learned, courteous, gen- 
ial, and, in every sense, agreeable, of all men who, within 
the recollection of the oldest of us, has ever practised at 
the bar. He was a very learned lawyer, and while not 
possessing the art of oratory, he had a persuasive man- 
ner in addressing juries which was very apt to be effec- 
tive. He practised probably in every county in the stale. 
He was a man of untiring industry ; his cases were 
always thoroughly prepared, and no point, however 
minute, was omitted, either in preparation or trial. For 
this reason he was perhaps sometimes tiresome.. The 
story is told of him that on one occasion he was cross- 
examining an expert in handwriting with reference to 
the signature of one Ebenezer Bickford. The expert 
had testified as to points of dissimilarity between the 
alleged signature and other signatures admitted to be 
genuine. He had testified about curves and lines 
and dots, etc. Judge Bellows on cross-examination 
began with the first letter of the signature and inquired 
particularly about every curve and line of the capital 
E, and went on in a similar way with the letter b, and 
the small e, and the small n, and the other little e, 
and so on through Ebenezer ; and then with the big B, 
and the small i, and the c. An hour or more had been 
consumed in this examination, when the presiding judge 
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undertook to interfere, and remarked, "I think, brother 
Bellows, you have gone far enough with this examination." 
*' Perhaps so, your honor," said the unruffled attorney, 
** perhaps I have. We will now proceed to the k." 

In the times of which I am speaking, the sensible and 
essential rule of court had not been prescribed which 
now limits the extent of an argument. We used to talk 
just as long as we pleased. There was a case before the 
jury in which Judge Bellows and I were opposed ; it 
was an action against an insurance company, which in- 
volved not only the question of liability, but also the 
question of damages to a very large stock of goods. 
The latter question ought to have been sent to an auditor 
or referee, but it was not. Many days had already been 
consumed in the examination of witnesses, and it became 
my duty to make the closing argument for the defence. 
I am ashamed to say that I took seven hours, occupying 
both sessions of one day. I was followed by Judge Bel- 
lows in an argument of seven and one half hours, and 
Judge Sargent charged the jury four and one half hours. 
The time had not come when judges refrained, as they 
now do, from commenting extensively upon the facts. 

Judge Jeremiah Smith has said : 
*' Judge Bellows was one of the most delightful of men. 
He had the courtly manners of the old school, but his 
courtesy far exceeded the requirements of mere good 
breeding. Benevolence, kindness, and universal charity 
were all stamped upon his countenance, and manifested 

in his every word and act Here was a man 

necessarily familiar with the evil that is in the world, a 
man of affairs, having intimate knowledge of all kinds 
of people, the bad as well as the good, who preserved, 
nevertheless, to his latest hour, all the personal purity 
and innocence of a little child. It was a spectacle as 
rare as it was beautiful." 
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My long and very intimate acquaintance and inter- 
course with Judge Bellows assures me that Judge Smith's 
analysis of his character is by no means exaggerated. 
Fitly we might carve upon his tombstone the epitaph : 
*' Cujus est solum ejus est usque ad coelumJ*' 

WILLIAM H. BARTLETT 

was admitted to the bar in 185 1. He was elevated to 
the bench ten years later. He had little experience in 
the trial of jury cases, but was emphatically a great law- 
yer. He was prepared for the bar under the instructions 
of Judge Perley and Judge Bellows. His practice con- 
sisted mainly and very extensively in the investigation 
and argument of cases pending in the law terms. Judge 
Isaac W. Smith has said of him, — ** His legal learning 
was profound ; he had extraordinary genius for learning 
everything quickly and accurately and remembering it 
during lifetime." And Judge Perley wrote concerning 
him, shortly after his death, — '*Few men have excelled 
him in quickness of apprehension ; and this was a gen- 
eral trait of his mind, observable in whatever he under- 
took, — in his classical and mathematical studies, in law, 
and even in any amusement and recreation in which he 
might be led to indulge." Like Judge Perley, he often 
indulged in games of whist, and his adversary in such 
recreation always found him a most powerful opponent. 
Judge Perley said, — "There was a playful ease in his 
way of doing the most difficult things, which made them 
look more like an amusement or a pastime than an irk- 
some labor. With all his dispatch, he was distinguished 
for accuracy and correctness." Unvarying cheerfulness, 
uniform personal kindness, and genialness of temper 
were among his permanent traits. How well I knew 
this ; for he honored me with an intimate personal 
friendship, continuing from my first acquaintance with 
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him to the date of his untimely death. During the last 
ten years of his life his work at the bar and upon the 
bench was performed under the increasing difficulties and 
discouragements of hopeless disease. But to the end 
he worked diligently and cheerfully, and his brilliant in- 
tellect never became impaired. No man enjoyed more 
unreservedly the respect, confidence, and affection of his 
associates at the bar and upon the bench. Universally 
lamented, he left behind him, — 

** Far worthier things than tears, • 

The love of friends, without a single foe, 

Unequalled lot below." 

MASON W. TAPPAN. 

I remember him first as connected with the partnership 
of Minot, Tappan & Mugridge. The business of that 
firm was very extensive. Their practice, I think, was 
mainly confined to the Merrimack courts. Colonel Tap- 
pan was rough in exterior, with coarse and irregular 
features, surmounted by a wealth of tawny curling locks, 
but on the whole he would strike you as a handsome 
man. As a public prosecutor, abundant zeal in behalf 
of the supremacy of the laws and the welfare of the state 
was moderated and temperately restrained by the kindly 
recognition of human weakness and frailty, leading him 
to eftbrts for the reformation, not less than the punish- 
ment, of wrong-doers. Able, eloquent, courteous, kindly, 
he was universally respected and admired. His genial 
presence betrayed the manner and the essence of a gen- 
tleman. 

DANIEL BARNARD. 

His practice at the bar before he became attorney-gen- 
eral embraced the counties of Merrimack, Belknap, and 
Grafton. I doubt if any lawyer in New Hampshire, 
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before as well as after his assignment as public prose- 
cutor, had a more extensive business. His industry was 
unabated. A hard worker, he always worked cheer- 
fully. He was alert, quick to perceive, and prompt to 
act. He had a kindly temper, and always manifested 
a desire to accommodate and please everybody ; and 
he rendered much gratuitous service. He was a genial 
companion and a warm friend. His affable, polite, and 
courteous manners endeared him to all his brethren of 
the profession. As attorney-general his extremely ardu- 
ous duties were discharged with ability. His intense 
labor in connection with the Sawtell and Almy cases 
drew strongly upon his physical forces, and enfeebled 
him to an extent which rendered him more susceptible 
than he would otherwise have been to the disease which 
suddenly terminated his life. 

THE FIRM OF NESMITH & PIKE 

had a very large practice. The senior member par- 
ticipated, to some extent, in jury trials. He examined 
and cross-examined witnesses with skill, but he seldom 
addressed a jury. Mr. Pike's fluent and energetic 
speech abundantly supplied that essential part in a 
trial for which the senior partner was not so well qual- 
ified ; but Judge Nesmith's learning, sagacity, wise judg- 
ment, and counsel were of great value to his clients, as 
well in court as in private consultation. He was bright, 
humorous, and witty in conversation. His life-long in- 
timac}'' with Daniel Webster had supplied him with a 
fund of anecdote concerning that great statesman, with 
which he was wont to entertain his hearers, and his 
society was a constant refreshment and delight. He 
was very often selected as an arbitrator, and his 
capacity to discern the right and to do even justice be- 
tween parties, upon equitable principles, enabled him 



200 SOUTHERN i\\ H. BAR ASSOCIATION. 

to terminate many disputes which would otherwise have 
been settled only by protracted and expensive litigation. 
Upon the bench he was a wise and upright magistrate* 
In a good old age, pleasant and useful to the last, he 
departed this mortal life in favor with God and at peace 
with all the world. A good conscience gave him good 
cheer; and we may well apply to him the couplet written 
for another, who 

** From the banquet of Life rose a satisfied guest. 
Thanked the Lord of the Feast and in hope went to rest." 

AUSTIN F. PIKE, 

before he became a senator in congress, had a very 
lengthy experience at the bars in Merrimack, Belknap» 
and Grafton, and sometimes in other, counties. He was 
well learned in the law. He had capacity and inclina- 
tion for intense application and hard work. He possessed 
a strong mind, quick in its perceptions. No lawj'^er put 
more hard work into his profession. Skilful and adroit 
in the examination and cross-examination of witnesses, 
strong and forcible in debate, he had few superiors as 
an advocate. Dignified in his bearing, he was at the 
same time courteous and kindly, and although a man of 
strong convictions, courageously expressing them, he 
was a firm and constant friend. 

JOHN Y. MUGRIDGE 

departed this life in the meridian of his large practice. 
Coming from the office of Judge Fowler, he immediately 
entered upon an extensive business, which rapidly in- 
creased, and continued until the time of his death, at 
which time my impression is he had a larger practice 
than any other member of the Merrimack bar. In per- 
sonal appearance he was very attractive. His manner 
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and presence were admirably calculated to impress a 
jury, and he was very successful in the trial of causes. 
His speech was fluent and his voice well modulated. He 
was successful in the examination of witnesses, but he 
was sometimes too severe in cross-examination. Withal, 
he was kind and generous in disposition and was uni- 
versally and deservedly popular among his associates. 

JOHN M. SHIRLEY. 

Many of you will remember his peculiarities. I do 
not think there was ever a man in the Merrimack bar, 
or any lawyer in the state, who studied the law and 
the reported cases more diligently than Mr. Shirley. 
He went to the very bottom of every case which he had 
occasion to investigate, and examined thoroughly every 
text-book and every report bearing directly or remotely 
upon it. He was a man of honor and integrity, zealous 
and impetuous in the performance of every duty. His 
speech was wonderfully rapid, and he usually delivered 
it in a harsh, loud tone of voice, standing erect, without 
gesticulation, and almost always with tightly closed eyes. 

JOHN H. GEORGE 

has so recendy departed from us that his memory is fresh 
in the minds of the majority of my hearers. Senator 
Chandler has said of him, '< He brought to the prac- 
tice of his profession greater force of mind and devo- 
tion to the cause of his clients, than any other lawyer 
I ever knew. His clear thought, his power of dis- 
tinct statement and apt illustration, his gift of extem- 
poraneous speech, his capacity for the examination 
and cross-examination of witnesses, his faculty of com- 
mending himself to juries, and, above all, his sin- 
cere and intense zeal for his side, gave him great 

8 
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success, arid made him, in the height of his career, in 
my judgment, the ablest trier of causes and the most 
troublesome of antagonists at the New Hampshire bar." 
It seems to me this analysis of Colonel George's abili- 
ties is not much exaggerated. I may say of him, how- 
ever, what yoU' all know, that he was not a diligent 
student of books. From earliest manhood he was too 
busy to read law, but he acquired the elements of the 
legal science, and his quick perceptions enabled him to 
make a ready application of them to his cases as they 
came to hand ; for his memory was tenacious and his 
mental operations were very quick. One of his pecu- 
liarities was his utter inability to recognize any merit in 
the facts, or any soundness in the law, of his opponent's 
case. In some respects this was an advantage, but in 
others perhaps a detriment to his success, because it 
made him too apt to overlook or to disregard formidable 
points in his adversary's case. 

The latter years of his life were devoted mainly to a 
special department of practice. He became immensely 
successful in railroad litigation at the bar and before the 
legislature, and it is no disparagement of others in the 
same line of practice to say that his abilities in that di- 
rection were preeminent. 

HAMILTON E. PERKINS, 

who died January 6, 1886, having completed nearl}^ four 
score years of life, was early admitted to the bar, but 
never engaged extensively in its pursuits. He came to 
Concord from Hopkinton about 1856, and continued to 
reside here during the remainder of his days. In later 
life he was for many years judge of probate. He was 
distinctively a gentleman ; and his ever cheerful and 
smiling countenance and courteous manners were appre- 
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ciatively recognized by his many friends and associates, 
among whom, in intimate and delightful intercourse, 
were such men as General Pierce, Gen. Caleb Gushing, 
and Gen. B. F. Butler. Whether in social or profes- 
sional relations, his presence was like rays of sunbeams. 

CHARLES p. SANBORN 

was born in this city, in 1834, and here was always his 
home. His early education was obtained in our public 
schools, and from thence he entered Yale college in 
1852, where he remained three years. After leaving 
college he engaged in teaching school for several 
years, and was very successful in that profession. Sub- 
sequently he read law in the office of Judge Bellows, 
was admitted to the bar in this county in i860, and 
immediately became a member of the firm subsequently 
known as George, Foster & Sanborn, in which asso- 
ciation he remained until the senior partners retired. He 
then formed a partnership with the late Hon. Warren 
Clark, which was soon afterward dissolved by the ap- 
pointment of Mr. Clark to the office of judge of probate. 
He served two years as speaker of the house of repre- 
sentatives in the state legislature, performing the duties 
of the office with distinguished ability, fully recognized 
without distinction of party. During nine years' service 
as city solicitor he was a prudent counsellor for the 
municipality. 

He was accurate in his knowledge of law and con- 
ducted his cases skilfully and with more than sfverage 
success. His arguments were characterized by clear- 
ness, conciseness, and logical force. Long continued 
disease terminated his life in June, 1890. 
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WARREN CLARK 

was born in March, 1837, and died in December, 1891. 
He was educated at Norwich university, from which 
institution he graduated in 1857. 

For many years and at various places he was an 
exceedingly capable and successful teacher of military 
tactics and mathematics. He was admitted to the bar in 
1862, and practised law in Henniker till 1870, when he 
removed to Concord. 

In 1884 he was appointed judge of probate, which 
position he held for two years, and was then appointed 
postmaster of Concord, retaining the office three years. 
He then resumed the practice of the law ; limited mainly 
to office business. 

It has been very truthfully said of him by another, — 
'* He was a safe counsellor, whose advice tended to the 
peaceful settlement of difficulties, rather than to litiga- 
tion. His genial, social nature made friends of all with 
whom he came in contact." 

His companionship was delightful and his friendship a 
treasure. 

LUTHER S. MORRILL 

has been made the subject of a special biographical 
paper in your exercises to-day, and I can only add my 
cordial indorsement to the sentiments of respect and es- 
teem therein feelingly expressed. 

EDGAR H. WOODMAN 

died March 21, 1892. His practice in the courts was 
not extensive ; but he had studied the books faithfully', 
and if his tastes had not led him in another direction he 
would have become an able advocate ; for whenever he 
had occasion to make a public address (which was not 
unfrequently) his words were fitly chosen, his argu- 
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ments were sound, his reasoning clear, and his manner 
persuasive. 

But his early business training and associations had 
adapted him more especially for an office practice, mainly 
relating to the care and settlement of estates and trusts. 
The interests thus confided to his charge were many and 
great, and often complicated ; requiring the exercise of a 
sound judgment, wise discretion, and tireless industry. 
He devoted his time and energies to the service of the wid- 
ow and the fatherless, often with insignificant compensa- 
tion and not unfrequently with none ; sometimes with 
pecuniary sacrifice instead of reward. He was in the 
highest degree public-spirited. Interested in, and proud 
of, the city which he had served officially with honor and 
fidelity, her citizens were proud of him. They came 
to him for advice and assistance, which were always 
cheerfully and generously given ; and so he had not an 
enemy in the world, but hosts of friends instead. 

"When the ear heard him, then it blessed him; and 
when the eye saw him, it gave witness to him : because 
he delivered the poor when he cried, and the fatherless, 
and him that had none to help him. The blessing of 
him that was ready to perish came upon him, and he 
caused the widow's heart to ^ing for joy." 

Severe requirements of good taste might seem to forbid 
further expression of feeling ; but how can I forbear when 
** all things 'round me breathe of him," and the very skies 
seem no longer quite so blue and bright and clear as in 
the days when he walked beside me or lightened my 
fireside with his ever cheerful presence. I bring to his 
memory the tribute of imperishable love. He lived a life 
of stainless purity, till, worn and weary with unselfish 
toil,— 

** God's finger touched him and he slept." 
** O, friend, say not good night, 
But on some brighter shore bid us good morning." 
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But for the limited territory prescribed for the scene of 
these reminiscences, and but that time fails me (your pa- 
tience also) , I might speak of many others whose names and 
memories you will call to mind. I might *' swing' round 
the circle " and invoke the spirits of Farley and Atherton, 
the two Sawyers, Daniel Clark, Aaron F. Stevens, and 
Samuel N. Bell, from the south ; of Webster, Mason, 
Smith, Baiijett, Emery, Christie, Hale, Hobbs, Hatch, 
the Hacketts, and Marston, from the east; of Quincy, 
Ladd, Ray, Benton, Whipple, the Rands, Hibbard of 
Bath, Kittredge, Woods, Weeks, Fletcher, and Burns, 
from the north ; of Gilchrist, Vose, Cushing, Lovell, 
Mead, Bennett, and Carleton, from the west. They are 
all gone ; and now, 

*• Their part in all the pomp that fills 
The circuit of the summer hills, 
Is that their graves are green." 

It is written concerning the death of a charming old 
lady of London society, that her devoted housemaid ex- 
claimed, — *' It is so terrible that the omnibuses should still 
be running and Mrs. Stewart be gone." In these simple 
words she expressed a common feeling. For so it is ; 
men may come and men may go, but there is no break 
in the common round of eVents, no pause in the swift 
march of life. The ranks close up and the procession 
moves on. Judges and lawyers may come, and judges 
and lawyers may go, but the courts go on forever. The 
omnibuses and the cars still run, with all the noise and 
turmoil of this work-day world; and still, as before, 

***** the sailor boy sings 

In his boat on the bay. 

And the stately ships sail on." 

And to-day, and to-morrow, and to-morrow the crystal 
light of morning breaks upon the eastern hills, and the 
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splendor of the sun adorns the midday skies, and *' pen- 
sive evening darkens into night," wherein the everlasting 
stars abide. 

These men, so conspicuous and important in their day 
and generation, have joined the vast majority. Here, 
they were brave and strong ; and some were grave and 
some were witty, and some were cunning and some were 
crafty. 

'' Where be their quiddets now, their quillets, their 
cases, their tenures, and their tricks? Where be their 
statutes, their recognizances, their fines, their double 
vouchers, their recoveries? 

'*Is the little spot of church-yard ground the fine of 
their fines^ and the recovery of their recoveries ? 
I "Will their vouchers vouch them no more of their 

L purchases than the length and breadth of a pair of in- 

dentures?" 

Oh, no ! Not in vain have been their labors, for they 
have borne for us much fruit. Many have left behind 
them ** the blessed memory of the just," with all its 
sweetness and fragrance ; many have left '* foot-prints 
on the sands of time," in which we may follow with 
encouraged hearts, enlightened on our way by their good 
examples. 

May we not trust that redeeming love enfolds them all ; 
and that, in the regions above this mortal state, where 
litigation is no more ; where there is no injury and no 
injustice ; no craft nor crime ; no strife, nor sorrow, nor 
sin; no toil, nor trouble, nor tears; they have inherited 
the peace of God which passeth all understanding. 



THE GRAFTON AND COOS BAR ASSOCIA- 
TION. 



In responding to the toast, ''The Grafton and Coos 
Bar Association," Judge Aldrich read the following letter 
from William Hey wood, of Lancaster : 

Lancaster, N. H., Feb. 23, 1893. 
Hon. Edgar Aldrich : 

Dear Judge .- I have received an invitation to attend the banquet of 
the New Hampshire Bar Association to-morrow, and no one could en- 
joy the meeting and interesting proceedings more than I should if I 
had my health and was able to attend ; but just a year ago tO-day 1 
was attacked with the grip, and have been an invalid ever since. This 
winter I have not stepped out of doors. But cold and bad as the 
weather has been, I feel now as though I was getting better, and for 
the present may stay a-while longer. 

You belong to our Grafton and Coos Bar Association, and I write to 
suggest that perhaps it may be best to unite the two associations and 
have only a New Hampshire Bar Association. If that is thought best, 
I would have you propose that at the meeting the Southern New 
Hampshire Bar Association pass a resolution requesting the Grafton 
and Cods Bar Association to give up their organization and join with 
them ; and in that case they will strike out the word ** Southern " and 
make it a state association. Then the Grafton and Cods Bar Asso- 
ciation will hold one more meeting and vote upon the proposition. If 
they should refuse to accept the proposition, I do not suppose that 
there can be any jealous rivalry. Each will do the best they can to do 
honor to the profession. 

I can assure the brethren of the Southern Association, that if they 
acquire the members of our Association as their associates, it will be 
worth their while to do so. I will give my official certificate to the 
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fact that they are as intelligent, good, learned men as are to be found 
in any Association. But do not use this communication without first 
consulting with every member of the Grafton and Coos Bar Association 
that you can see, and if it is not judicious do not hesitate to destroy it. 
I have been so honored by this Association that it is dear to me, and, 
as a matter of sentiment, should dislike to give it up. I suppose it may 
be best for the good of the profession, for which I have a great desire. 
My sixty years of practice ended a year ago. 

Truly yours, 

WILLIAM HEYWOOD. 



RESOLUTIONS. 



Following the reading of this letter, the following reso- 
lutions were unanimously adopted by the Association : 

Resolved^ That the Southern New Hampshire Bar Association, at 
its second annual meeting, has received with extreme pleasure the mes- 
sage of greeting from the Hon. William Hey wood, the venerable pres- 
ident of the Grafton and Coos Bar Association. This Association 
extends to him its assurances of its highest respect and esteem, and 
congratulates him upon his long and honorable career at the bar, and 
expresses the hope that his life may be spared for many further years 
of usefulness and honor. 

Resolved^ That it is the desire of this Association to unite with the 
Grafton and Coos Bar Association, thereby forming a state association 
under the name of the New Hampshire Bar Association. That the 
secretary forward a copy of this resolution ; and if similar action shall 
be taken at the next meeting of the Grafton and Cobs Association, the 
president be authorized to appoint a committee, with full power, to 
make the necessary arrangements for forming such union. 
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NOTICE OF THE THIRD ANNUAL MEETING. 



CoxcoRD, N. H., Feb. 9, 18114. 

You are cordially invited to attend the third annual meet- 
ing of the Southern Xew Hampshire Bar Association, to be 
held at the United States Court Room in this city, on Friday, 
Feb. 23, 1894, at 12.30 o'clock p. m. 

PROGRAMME. 

Election of officers and general business. 

President's address J. S. H. Frinlv, of Portsmouth. 

Annual address . Josiah H. Benton. Jr., of Boston. 

Subject : Influence of the Bar in the State and Federal Governments. 

Short addresses and biographies. 
General discussion. 

It is hoped that our president, William L. Foster, of 
Concord, will be able to ])e present and preside at the 
meeting. 

The Association will dine at the Xew Eaffle Hotel, at 4 
o'clock p. M. This will give to lawyers from both the 
northern and southern parts of the State an opportunity to 
attend the exercises and banquet, and return home the same 
evening. 

The po.stpmndial exercises will be of especial interest. 
It is expected that Blaisdell's orchestra will furnish music. 

The annual meeting held in the same place one year ago 
proved one of especial interest to the large number of our 
bar who were present. It is the intention of the committee 
to make the ccmiing meeting still more attractive, and we 
hope that the record of one year ago will be far surpassed. 
We expect each and every lawyer in the State to set apart 
this day to be with us, and to meet his brother lawyers in a 
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spirit of pleasure and good-fellowship. We want you per- 
sonally to attend. We want you personally to aid us in the 
attempt to make this Association a successful and influential 
factor in our State. 

In order that the committee may perfect their arrange- 
ments, you are requested to fill out and return the enclosed 
postal, not later than Feb. 20 next. 

JoHX P. Bartlett. 
Frank S. Streeter. 
Charles H. Burns. 
William L. Foster. 
Arthur H. Chase. 



THIRD ANNUAL MEETING. 



business. 



The third annual meeting of the Southern New Hampshire 
Bar Association was held at the United States Court Room 
in Concord, on the twenty-third day of February, 1894, in 
accordance with the foregoing notice. There was a large 
attendance of lawyers from all sections of the State. 

OflScers and committees for the ensuing year were chosen 
and appointed as set forth on pages 215, 216, supra. 

It was unanimously voted to hold the next annual meeting 
of the Association at Concord, on the twenty-second day of 
February, 1895. 

It was unanimously voted that the matter of arranging for 
the union of the Grafton and Coos and the Southern New 
Hampshire Bar Associations be referred to the Executive 
Committee, with instructions to confer with the proper 
officers of the Grafton and Coos Bar Association and report 
at the next meeting. 



THE PRESIDENT'S ADDRESS. 



BY WILLIAM L. FOSTBR, OF CONCORD. 



Dearly beloved Brethren : — 

With great satisfaction I greet you, on this, your third 
anniversary, and I am glad to observe full ranks, and every 
indication of your health and happiness. I give you the 
toast of Jo Jefferson in "Rip Van Winkle," "May you 
live long and prosper." May financial disaster be averted, 
and may you continue to gather in the rewards which are 
sure to follow industry, integi-ity, and honor in the practice 
of your profession. 

With grateful thanks for the indulgence you have shown 
me in the inefficient discharge of some of my duties as your 
president, I throw off to-day the burden of the office, which 
has been light indeed to me because of inability through 
bodily weakness to lift it, — a burden which you will now 
cast upon stronger shoulders. 

The thought most prominent in my mind this morning is 
the manifest difference between the administrntion of the 
law to-day and when we old fellows were young. You 
are living and actii^ in a golden age ; and " the gladsome 
light of jurisprudence" shines upon you, never before so 
brightly. My belief is that in no other profession, scarcely 
in any other science, has there been within the period of the 
last generation of men such an emergence from the mists 
and fogs of early dawn to the light of unclouded noonday. 
More real progress and enlightenment has been manifested 
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in the last quarter than in the preceding three quarters of a 
century. The remark applies as well to the bench as to the 
bar. There is less of the stern school-master style on the 
bench, with no abatement of dignity, while there is no failure 
of respect on the part of the bar. 

The stringent rules and requirements for admission to 
practice have created a bar more learned (as a general rule) 
than in the former days, more dignified, more courteous, 
more kindly, more honorable, more honest. I am happy to 
believe that our Committee on Disci{)line and Deportment 
has had no unpleasant duty to perform during the last year. 
Lawyers no longer " sass " each other, nor abuse an adverse 
witness, nor testify in argument. The Court no longer tol- 
erates such methods, and the gentlemanly instincts of the 
brethren likewise make them impossible. Indeed it is a 
happy observation that, almost without exception, there is 
manifested amonir the l)rethren in their forensic conflicts the 
dignities and the courtesies which characterize the inter- 
course of gentlemen in social life. 

The doctrine of remittitur in case of an excessive ver- 
dict was not unknown in early times ; but in 1870 the pro- 
fession was startled by the promulgation of the doctrine 
that "a general principle which, in the coiTection of errors, 
preserves, as far as possible, what is good and destroys only 
what is erroneous, api)lies to trial by jury " ; and that *' a 
new trial is granted only of that part of a case in the former 
trial of which there was error, or onlv so much of the case as 
it is necessarv to try in order to fairlv correct the error." 

To-day we wonder that a different practice should ever 
have prevailed. 
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What would Judge Woodbury, Judge Richardson, or 
Judge Parker have said, if, in the courts of their times, a 
lawyer had proposed to amend his declaration in assumpsit 
or case by striking it out and inserting a bill in equity in its 
place? And yet what more natural, sensible or reasonable 
rule could ever be adopted than that any amendment, even 
changing the fonn of action, may be made in any stage of 
the proceedings to prevent injustice, and that "the question 
of form of action is not considered, when time spent upon 
it would bQ wasted on a matter of no practical importance." 

What would the judges or the old-time lawyers have said 
if they had heard such law promulgated from the bench as 
this : " Conformablv to the common law of this State for the 
ascertainment, establishing, and vindicating contested rights 
in civil cases, each party is entitled to such remedy includ- 
ing form, method, and order of procedure as justice and 
convenience require " ; and this : " Whether all or a part only 
of the issues in an action shall be tried at one time, and 
which shall be tried first, is a question of justice and con- 
venience, and ordinarily a matter of fact to be determined 
at the trial term " ? 

Or such heterodoxy as this : " That non-professional wit- 
nesses who are not subscribing witnesses to a will may tes- 
tify to their opinion in regard to the sanity of the testator, 
when founded upon their knowledge and observation of the 
testator's appearance and conduct " ; notwithstanding the 
fact, ascertained upon investigation of the case of Hardy v, 
Merrill, that in innumerable cases at nisi 2:)riiis similar testi- 
mony had been admitted without question, and that, in fact, 
the Courts in this State had apparently unwittingly received 
the opinions of witnesses derived from observation when. 
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from the nature of the subject under investigation, no better 
evidence could be obtained? 

These are but a few instances of what were recently- 
regarded by many as startling innovations and as dangerous 
departures from the ancient paths our fathers trod. The 
wonder now is that their announcement as sound principles 
and rules in the administration of justice ever occasioned 
surprise or remark. 

We miss, to-day, two familiar faces : John J. Bell, whom 
last we saw strong and valiant. He was dignified yet cour- 
teous, brilliant of intellect, strong-minded, refined in man- 
ners, clear in speech, and earnest in action, scholarly in his 
tastes, and every inch a gentleman ; and Charles R. Mor- 
rison, energetic and courageous in the forum as on the 
battle field, industrious, learned in the law, but technical, 
narrow and captious in its application ; nervous, sensitive, 
and always smarting under a sense of fancied wrong and 
personal injury. He has earned the rest which soothes life's 
fitful fever. 

And the thought will not be banished from our minds that, 
before the anniversary of 1895 comes around, some of us 
now present will have been summoned from the regions of 
this mortal state to render before the highest tribunal an 
account of the deeds done in the body. In sleepless hours 
of the solemn, silent watches of the night, the words of the 
poet may occur to us, 

** This first life claims a second, 
Else I count its good no gain " ; 

and the inquiry may be presented whether, on the whole, for 
lawyers even, heaven is not worth striving for. It may be 
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easier for a camel to go through the eye of a needle, and 
yet the cheerful, patient endeavor may not be in vain. 

Of such as may depart before our next anniversary, may 
those sweet words be spoken, which in glorious vision saluted 
the ears of St. John on the rocky isle of Patmos, "And I 
heard a voice from heaven saying unto me, Write, Blessed 
are the dead which die in the Lord from henceforth : Yea, 
saith the Spirit, that they may rest from their labours ; and 
their works do follow them." 

And now, dear brethren, may the blessing of God 
Almighty rest upon you and abide with you forever. 



ANNUAL ADDRESS. 



BY J. H. BENTON, JR., OF BOSTON, MASS. 



" I hold every man a debtor to his profession : from the which as men 

of coarse do seek to receive countenance and profit, so ought they of 

doty to endeavour tbempelves by way of amends to be a help and ornament 

thereunto." 

Bacon ^ Maxims of the Law. 



Mr. President and Gentlemen of the Association : 

If I were to address the Bar of a State where fifty years of 
legislative attempts to substitute a purely statutory code of 
procedure for the forms and methods of the common law 
had resulted in absolute failure ; where constant experiments 
to replace the rules of the common law had so complicated 
it« laws that the decisions of its courts are rapidly becoming 
mainly constructions of constantly changing statutes ; and 
where the rale of admission to the Bar had become so lax as 
to invito stringent legislative regulation, I might follow the 
example of the president of the New York Bar Association 
at its recent annual meeting, and speak upon the importance 
of "Law Reform." 

But in this State the discussion of such a subject is, haj)- 
pily, unnecessary ; for here a simple and effective code of 
procedure has been developed from the forms and methods 
of the common law with but little aid from legislation, while 
the statutes, as embodied in your recent admirable compila- 
tion, have been designed not so much to change as to sup- 
plement and apply the principles of the common law. And 



228 SOUTHERN N. H. BAR ASSOCIATION. 

the Bar has enforced a standard of admission to its mem- 
bership so excellent as to leave no need of legislation for 
that purpose. 

The graphic sketches of the deceased members of your 
Bar,which have just brought to us afresh the grace and the 
strength of their author, render it presumptuous to attempt a 
monograph upon any one of the many illustrious members 
of our profession who have adorned the annals of your 
State. 

I have, therefore, sought to bring some small contribution 
to an old subject, and shall speak upon 

THE INFLUENCE OF THE BAR IN OUR STATE AND FEDERAL 

GOVERNMENT. 

To fully understand this we must keep closely in mind 
the primary principle upon which this government is based, 
and from which it has been developed, which is, that, sub- 
ject only to written constitutions, all political power resides 
in the majority of the people, without qualification of prop- 
erty or knowledge. So carefully is this power preserved 
that the constitutions of twenty-three states expressly de- 
clare that the enumeration of rights therein shall not be con- 
strued to impair or deny others, w^hich are retained by the 
people. 

Unrestrained, unqualified " manhood suffrage " is the basis 
of our government, and every possible constitutional provi- 
sion has been made to secure and protect it, and to give it 
ample force and effect. 

The right of suffrage is by the constitutions of all the states 
given to every male citizen of twenty-one years of age, of 
sound mind, who has not been convicted of infamous crime. 
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with varying but very slight conditions as to residence, with 
no substantial property qualification ; and practically with- 
out educational qualification of any kind. In Connecticut the 
voter must be able to read the constitution and statutes of the 
State. In Massachusetts he must be able to read the consti- 
tution and write his name. In Mississippi he must be able 
to read any section of the constitution or to understand the 
same when read to him or give a reasonable interpretation 
of it. In Alabama all educational qualifications are ex- 
pressly forbidden by the constitution. In nearly all the^ 
states a pauper who can neither read nor write has the same^ 
right of suffrage as the best educated and most wealthy 
citizen. 

With this unlimited right to vot« there is also the un- 
limited right of speech and publication. Twenty-eight 
states have express constitutional provisions giving the right 
to speak, write, and publish on all subjects. 

Not only legislative but nearly all executive and judicial 
oflScers are chosen by popular vote. The governor, and all 
of the more important executive officers of all the states, 
and the judges of the higher as well as of the inferior courts 
in most states are elected by popular vote. In a few they 
are elected by the Legislature, ai)d in a still smaller number 
the}' are appointed by the Executive and confirmed by the 
Senate or a Council. 

The President of the United States is now practically 
chosen by popular vote of the states, the Electoral College 
having become only a machine to register the vote of the 
people of each state, and there seems to be danger that the 
Senate of the United States may also come to be chosen by 
f)opular vote of the states. 
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In most states the tenure of the judges, even of the highest 
courts, is limited to a more or less brief term of years. In 
many of the states the judges may be removed by the gov- 
ernor upon the request of the Legislature, and in all of the 
states they may be practically removed from office by the 
abolition of the particular court of which they are judges. 
Even the Supreme Court of the United States can be changed 
by adding to its numbers. 

And that this unrestrained power of the people may have 
the widest scope, there is practically no qualification of 
property or knowledge required for either legislative, exec- 
utive, or, in most cases, judicial office in state or nation. 
Several of the state constitutions expressly provide that no 
property qualification shall be required, and the constitution 
of Alabama provides that no educational qualification iihall 
be required for any office. In most of the states there is 
no constitutional qualification required for even the highest 
judicial office. In Minnesota, Missouri, Arkansas, Colorado, 
Alabama, and Louisiana, the judges of the highest court are 
required to be " learned in the law " ; in Maryland they are 
** to be selected from those who have been admitted to ])rac- 
tise law and who are most distinguished for integrity, law, 
and sound legal knowledge " ; in Virginia they must have 
held a judicial situation under the United States, or have 
practised law five years ; in Texas and Georgia, they must 
have practised law or held a judicial position in a court of 
record for seven years ; in Kentucky and Arkansas for eight 
years ; in Louisiana for ten years ; in Colorado and Florida 
they must have been admitted to practise in the Supreme 
Court of the State. 

The ultimate danger to the security of life and property 
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under such a system of government is apparent. It is safe 
to sav that no student of history believed at the time the 
Kepublic was formed that any government thus subject to 
the pi'actically uncontrolled power of the people by popular 
vote could long continue. 

The wisest of the framers of the federal and State con- 
stitutions had serious doubts as to this, and evidently felt 
that as the country grew in wealth, and social and pecuniary 
disparity of condition increased, greater safeguards for the 
security of life and property would be required. 

Their fears would have been greater if they had antici- 
pated our marvellous material growth and development. 
The most wonderful thing in all political history is that a 
nation of nearly seventy million people, with enormous 
wealth, great cities, increasing inequality of pecuniary and 
social condition, and a population composed of the most 
diverse elements^ should have been safely developed under 
such an absolutely popular form of government.' 

It is familiar history that Hamilton, Morris, and others of 
the more conservative framers of the Federal Constitution 
bad grave misgivings on this suliject, and sought, though 
with comparatively littlo success, to introduce into the Con- 
stitution safeguards against the results which they expected 
would follow from the uncontrolled power of unlimited pop- 
ular suffrage. Even Jefferson, the most ardent of Demo- 
crats, and the most hopeful statesman of his time, freely 



1 We have received by immigration, since 1820, more than fifteen million 
iDhabitants, and to-day it is safe to say that more than one third of our 
entire population Is of foreign birth or immediate foreign parentage. 
More than one half of the population of Massachusetts is probably of 
foreign birth or Immediate foreign parentage. 
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confessed his fear of the ultimate tyranny of the majority 
through the legislative branch of the government. 

That distrust of the power of our government to protect 
persons and property with increase of territory, of popula- 
tion, and of wealth, which these statesmen then had, has 
always existed among thoughtful men, and the wisest stu- 
dents of history, reasoning from what has been the result of 
popular government elsewhere, have continued to confidently 
predict that our government must ultimately change to a 
stronger form, or the safeguards of life and property would 
be gradually destroyed. 

' Examples of this are numerous and familiar, notably that 
of Lord Macaulay, who in his famous letter, on the receipt 
of a copy of Randall's " Life of Jefferson " from the author, 
in 1857, wrot<5 that while he was much obliged for the 
books, he could not " reckon Jefferson among the bene- 
factors of mankind,'* because he had ''long been convinced 
that institutions purely democratic must sooner or later 
destroy liberty or civilization, or both." 

He stated his fears in the following language : — 
"As long as you (the Americans) have a boundless extent 
of fertile and unoccupied land, your laboring population will 
be far more at ease than the laboring population of the Old 
World ; and, while that is the case, the Jefferson politics may 
continue to exist without causing any fatal calamity. But the 
time will come when New England will be as thickly 
peopled as old England. Wages will be as low, and will 
fluctuate as much with you as with us. . . . Then your 
institutions will be fairly brought to the test. ... It is 
quite plain that your Government will never be able to 
restrain a distressed and discontented majority. For with 
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you the majoritj' is the Government, and has the rich, who 
are always a minority, absolutely at its mercy. ... I seri- 
ously apprehend that you will, in some such season of 
adversity as I have described, do things which will prevent 
prosperity from returning ; that you will act like people who 
should in a year of scarcity devour all the seed com, and 
thus make the next a year, not of scarcity, but of absolute 
famine. There will be, I fear, spoliation. The spoliation 
will increase the distress. The distress will produce fresh 
spoliation. There is nothing to stop you. Your Constitu- 
tion is all sail and no anchor. As I said before, when a 
society has entered on the downward progress, either civili- 
zation or liberty must perish. Either some Capsar or 
Napoleon will seize the reins of government with a strong 
hand, or your republic will be as fearfully plundered and 
laid waste by barbarians in the twentieth century as the 
Roman Empire was in the fifth ; with this difference, that 
the Huns and Vandals who ravaged the Roman Empire 
came from without, and that your Huns and Vandals will 
have been engendered within your own country, by your 
own institutions." ^ 

In 1863, Professor Freeman, the author of the "Norman 
Conquest," gave to one of his most learned historical works 
this title : " History of Federal Government from the 

Foundation of the Achaian League to the Disruption of the 
United States." 2 



' " Macaulay*s Life and Letters," Trevelyan, 2cl Ed., Vol. 2, Ap- 
pendix. 

* The book was advertised in the United States by Little & Brown with 
the following note : ** Scarce. Owing to the indefinite postpon« ment of 
the -Disruption of the United States,' the author has ouly published 
Volume I. of this Interesting book." 
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In this work he said that while it was dangerous to try to 
prophesy, he could not help thinking that the United States 
and the Confederate States would exchange ambassadors 
before the year 1869. 

I think all thoughtful men must to a certain extent share 
the misgivings of Macaulay as to our future, especially in 
view of the growing disinclination of those who have the 
largest property intercvsts to take an active part in the 
government. 

But up to the present time his predictions have not been 
fulfilled to any appreciable degree. 

The Republic has grown from a few feeble scattered colo- 
nies, fringing the Atlantic coast, to nearly fifty strong and 
populous states, stretching across the continent; from a 
population of less than four millions to nearly seventy 
millions ; from communities with practically no social or 
commercial intercourse, with little commerce upon the sea 
and smaller commerce upon the land, with no railways and 
no telegraph, Avith substantially no wealth, no money, and 
no credit, to a great and opulent nation bound together by a 
hundred and seventy-five thousand miles of railway, and 
nearly a million miles of telegraph and telephone lines ; 
with exports and imports equal to those of France and 
Germany combined; with internal navigation and foreign 
commerce on the sea, the tonnage of which exceeds that of 
Great Britain ; with an internal commerce arrcater than the 
entire foreign commerce of Great Britain, France, Ger- 
many, Russia, Austria, Hungary, and Belgium combined ; 
with annual manufactured products of the value of eight 
billion seven hundred and fiftv millions of dollars, or 
nearly twice those of Great Britain, and more than half 
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as much as those of the whole of Europe ; and with 
accumulated wealth of nearly seventy billions of dollars. 

A high protective tariff has largely contributed to raise 
wages to a high standard and thus invited immigration to 
such an extent that within the last sixty years the country 
has received into its population more than fifteen million 
immigrants, or a million more persons than composed its 
entire population in 1840. 

Its population, though probably still more evenly distrib- 
uted than in older countries, has rapidly tended toward large 
commercial and manufacturing centres, until, from only six 
cities with a population of over eight thousand each and one 
of seventy-five thousand, it has come to have four hundred 
and forty-eight cities with a population of over eight thou- 
sand each, fourteen with a population of one hundred and 
twenty-five thousand to two hundred and fifty thousand 
ea<5h, three which have each more than a million, and 
two which have each more than a million and a half, of 
inhabitants. 

Enormous wealth has been rapidly accumulated in a few 
hands and though on the whole wealth is still more equally 
distributed than in other countries, disparity of pecuniary 
and social condition has constantly increased. And yet 
life and property have remained as secure as in any country 
on which the sun shines. 

How has this marvellous result been accomplished ? What 
has been the conservative power which has thus reconciled 
diverse and conflicting interests and held the safeguards of 
life and property secure amid this surging sea of popular 
suffrage? I think the answer to this question is to be found 
in the words of the most accurate and philosophic foreign 
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obsen^er of our institutions, who, after a careful study of 
them in every aspect, wrote : — 

" I cannot believe that a republic could subsist at 
the present time if the influence of lawyers in public 
business did not increase in proportion to the power 
of the people." ^ 

And in the statement of Mr. Justice Harlan, who, at the 
celebration of the centennial of the adoption of the Federal 
Constitution, said : — 

"If there be security for life, liberty, and property, 
it is because the lawvers of America have not been 
unmindful of their obligation as ministers of justice." 

I believe that few persons realize to what extent the Bar 
has participated in the government, and shaped the direction 
of public affairs in the United States. No complete statis- 
tics have been prepared showing the number of lawyers in 
proportion to the population, and their proportion as mem- 
bers of the legislative, executive, and judicial department of 
the federal and State governments. 

I have therefore, within the limits of time and material at 
my command, sought to gather some information upon this 
subject. 

Prior to the census of 1850, lawyers were classed with 
other learned professions in the classification of occupations, 
and it is now impossible to ascertain their number. 

Since 1850 their number and proportion to the male 
population can be asceitained and I have taken the male 
population, as the most convenient and accumte basis of 
comparison, as the number of qualified voters in each State 
is not easily ascei'tained with accuracy. 



' De TocqucvlUe in 1835. 
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In 1850, the male population of the United States was 
11,837,660, of whom 23,939, or one in 494 were lawyers; 
in 1860, it was 16,085,204 of whom 33,193, or one in 484 
were lawyers; in 1870 it was 19,493,565, of whom 40,736, 
or one in 479 were lawyers ; and in 1880, it was 25,518,820, 
of whom 64,137, or one in 398 were lawyers. 

In 1890, the male population was 32,067,880, but the cen- 
sus computations as to occupations have not been completed, 
and it is therefore impossible to give the number of lawyers 
as ascertained by the census of 1890. If it be assumed that 
the increase in the number from 1880 to 1890 was equal to 
the increase in the number from 1870 to 1880, there were 
87,538 lawyers in the United States, in 1890, or one in 366 
of the male population. But as the increase in the number 
from 1870 to 1880 was proportionately greater than the in- 
crease of the population during that period, this estimate 
may be too large. If, however, the number increased from 
1880 to 1890 only in proportion to the increase in the popu- 
lation, there were in the United States in 1890, 80,572 
lawyers, or one in 398 of the male population. 

It appears, however, that the proportion of lawyers to the 
male population has constantly increased each decade from 
1850 to 1880, from one in 494 in 1850 to one in 398 in 1880, 
and I know of no reason why the proportion did not con- 
tinue to increase from 1880 to 1890. It is doubtless within 
bounds to say that at the present time at least one in every 
400 of the male population of the United States is a member 
of the legal profession ; and while a portion of them are 
doubtless engaged more or less in other pursuits, still they 
have all l^een trained to that accuracy of thought and con- 
serv^atism of action which are the essential characteristics of 
the profession. 



238 SOUTHERN N. H, BAR ASSOCIATION, 

It is the influence of this large and constantly increasing 
body of cautious and conservative men upon state and fed- 
eral government which we have to consider. 

This influence is of course most api)ai'ent and direct in the 
judicial department of the government, and if it were felt 
there alone would be, perhaps, more imi)ortant than any 
other in its effect upon the welfare of the State. 

All the judges of the numerous federal courts, 1 and of the 
highest courts, and of most of the inferior courts in all the 
States are lawyers, and the influence of the Bar in their 
selection is so absolute that it is practically impossible for a 
lawyer to become and to remain a judge of any important 
court, state or federal, unless he commands the confidence 
and respect of the profession. Of this the recent signal 
failure of the most i)owerful political organization in the 
United States to elect its candidate for judge of the highest 
court of New York against the protest of the Bar of that 
State, is a striking illustration. 

In nearly all the states the judges are elected by popular 
vote for more or less brief terms, but the influence of the 
Bar is so strong that it practically requires their re-election 
when comi)etent, so that their tenure of oflSce is now prac- 
tically as secure where they are elected for a term of years 
as where they are appointed for life. 

And not only does the Bar thus practically make the 
judiciary, but its opinions largely influence judicial deci- 
sions. As has been well said by a foreign observer, — 



' The judges of the Supreme Court of the United States, of the Court of 
Claims, Court of Private Land Claims, and of the United States Circuit 
and District Courts number 261, and the number of United States Com- 
missioners lu the different circuits is 1955. 
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"The keen interest which the profession takes in 
the law secures an unusually large number of accu- 
rate and competent critics of the interpretation put 
upon the law by the judges. Such men form a tri- 
bunal, to whose approval the judges are sensitive, 
and all the more because, like the judges of England, 
but unlike those of Continental Europe, they have 
been themselves practising counsel."^ 

The constant discussions of legal questions in our numer- 
ous law schools and legal publications, in which we are far 
in advance of England, have also much influence upon the 
courts in their treatment of questions before them. 

We have fifty-six law schools, with a membership of more 
than six thousand students, and these schools are to a great 
extent conducted by lawyers, who either have been or are 
in active practice.'-^ 

While this influence is not so apparent as that exercised 
bv counsel in the examination and aroiiment of cases in 
which they are directly employed, it is in its ultimate effect 
probably fully as important. No decision which the pro- 
fession as a whole does not accept as sound can hold a 
permanent place in our law. 

The effect upon the federal and state governments of 
this influence of the Bar in the selection and guidance of the 
judiciarj' is rendered of the highest importance by reason 
of the controlling part which the judiciary have in the gov- 
ernment under our svstem of M-ritten constitutions. In no 
other country can courts by construction of constitutions con- 
trol legislative and executive action. Elsewhere, judicial 



' Bryce*8 American Commonwealth, Vol. 1, page 259. 
* See Appendix I. for a list of the law schools of the United States, 
with dates of opening and present membership. 
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decisions as to constitutional questions may be nullified by leg- 
islation. Here it is not only the right, but the duty of the 
courts, under the Constitution, to hold the legislative and ex- 
ecutive departments within the limittitions of the fundamental 
law. And while this high ix)wer has always been exercised 
with great caution, it has often been interposed for the protec- 
tion of the fundamental principles upon which the govern- 
ment rests, and upon the preservation of which its existence 
as a free government absolutely depends. 

The people of every state have approved the exercise of 
this power by their judiciary, and the nation has approved 
its exercise by the Supreme Court of the United States, in 
many instances, in respect to state as well as federal legisla- 
tion. That court has never failed to hold acts of State Legis- 
latures or of Congress void, which in its opinion were beyond 
their constitutional power to enact. It has thus held twenty 
acts of Congress and one hundred and eighty-two acts of 
State and Territorial Legislatures to be unconstitutional.* 

Only four federal statutes were held unconstitutional dur- 
ing the seventy years from 1790 to 1860, while sixteen were 
held contrary to the Constitution during the thirty-three 
years from 1860 to 1893. 

From 1790 to 1860, thirty-two state and territorial stat- 
utes were held unconstitutional, while from 1860 to 1894, 
one hundred and fifty were thus held to be void. 

This increase in the number of statutes held unconstitu- 
tional mi«fht at first be thous^ht to indicate either a tendency 
of the legislative department to exceed the limits of its con- 
stitutional power, or of the judicial department to more 

^ See Appendix II. for a list of tbe^e decisious. 
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closely restrain legislative action. A closer examination of 
the statutes will, I think, show that it is due to other causes, 
one of which is undoubtedly the great increase in the num- 
ber of statutes enacted. 

Prior to 1860, laws were made for less than thirty million 
people, and to-day they are made for nearly seventy millions. 

Another cause is doubtless to be found in the fact that 
with the growth of interstate commerce, and the decision 
of the Supreme Court of the United States that the power 
of Congress over that commerce is exclusive of the power of 
the states, many state statutes which w^ere thought to be 
within the power of the states to enact have been found to 
be in conflict with the power of Congress to deal with inter- 
state commerce, and therefore void. 

And beyond this, that great tribunal has, by its construc- 
tion of the fedeml Constitution, largely created the present 
fundamental law of the government under which we live. 
That Constitution, as it exists to-day, with the construction 
that has been put upon it by the decisions of the Supreme 
Court, is practically as much the work of the Court which 
has construed it, as of the Convention which framed it. 

A great constitutional lawyer has said that '* the f ramers of 
our national Constitution were idealists." And it is true that 
this instrument, as well as the bills of rights and state con- 
stitutions, were practically only glittering generalities until 
they were made luminous verities by the steady support of 
the Bar and the decisions of the Bench. 

The federal Constitution was valueless as the fundamental 
law" of a nation, until, by the arguments of Webster and the 
decisions of Marshall, it was made in fact, as well as in 
name, the supreme law of the land. 
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To this supreme law, as construed and declared by our 
great national judicial tribunal, and supported by the con- 
stant conservative influence of the Bar, the people must look 
for the ultimate security of person and property. 

The judiciary alone can hold the constant conflict of sel- 
fish interests, which is an essential element of the growth of 
society, within the just limitations of the fundamental law, 

** Till jarring interests of ihemselveA create 
The according music of a well tuned state." 

But great as the influence of the Bar has been in the judi- 
cial department of the government, it has been equally 
effective, though less direct, in the legislative department. 

Though the number of lawyers in the state legislatures has 
not, as a rule, been large, it has always been much greater 
than their proportion of the population would warrant. 

I have not been able within the limits of time and ma- 
terial at my command, and it is probably not possible by 
any practicable research, to ascertain the number of lawyers 
who have been members of all the state legislatures and their 
proportion to the whole membership in each. I have been 
able, however, to ascertain this for all the New England 
States for periods varying from twenty-four to ninety-four 
years, and for all the states except one at the present time, 
with, I think, substantial accuracy. 

In Maine, since 1870, the average membership of the Bar 
in both branches of the legislature has been one in ten of the 
total membership, while their proportion to the male poj)u- 
lation has been only one in four hundred and sixty-eight. 

In Vermont the average membership since 1850 has been 
one in twelve, and the proportion to the population, one in 
three hundred and fifty-eight. 
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In Rhode Island the average has been one in twelve of 
the legislature since 1840, and one in six hundred and 
seventy-seven of the population. 

In Connecticut the average membership since 1850 has 
been one in sixteen, and the proportion to the population, 
one in five hundred and fifty. 

In Massachusetts since 1846, the proportion has been one 
in nine of the legislature, and one in four hundred and 
seventy-five of the population. 

In New Hampshire the average membership from 1800 to 
1840 was one in thirteen, and from 1840 to 1893, one in 
nineteen, while the proportion to the population from 1840 
to 1890 was one in four hundred and fortv-nine. 

For ninety-three years at least one in sixteen of the entire 
membership of both branches of the New Hampshire Legis- 
lature have been lawyers. 

If during these periods the Bar had been represented in 
the legislatures of these states only according to their pro- 
portion of the population there would have been in the 
legislature of Maine a lawyer once in three years, in the 
legislatures of Vermont, Connecticut, Xew Hampshire, and 
Massachusetts once in two years, and in that of Rhode 
Island once in six years. 

The present membership of the Bar in the state legisla- 
tures and their proportion to the male population, so far as I 
have been able to ascertain it, is as follows : — 

In Alabama, 1 in 12 of the membership of the legislature, 
and 1 in 780 of the population. 
I In Arizona, 1 in 6 of the legislature, and 1 in 41(5 of 

i the population. 

In Arkansas, 1 in 4 of the legislature, and 1 in 582 of 
the population. 
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In California, 1 in 4 of the legislature, and 1 in 273 of 
the population. 

In Colorado, 1 in 6 of the legislature, and 1 in 160 of 
the population. 

In Connecticut, 1 in 11 of the legislature, and 1 in 384 
of the population. 

In Delaware, 1 in 30 of the legislature, and 1 in 584 of 
the population. 

In Florida, 1 in 5 of the legislature, and 1 in 446 of the 
population. 

In Georgia, 1 in 3 of the legislature, and 1 in 533 of the 
population. 

In Idaho, 1 in 7 of the legislature, and 1 in 332 of the 
population. 

In Illinois, 1 in 4 of the legislature, and 1 in 394 of the 
population. 

In Indiana, 1 in 4 of the legislature, and 1 in 348 of the 
population. 

In Iowa, 1 in 4 of the legislature, and 1 in 325 of the 
population. 

In Kansas, 1 in 7 of the legislature, and 1 in 360 of the 
population. 

In Kentucky, 1 in 3 of the legislature, and 1 in 420 of 
the population. 

In Louisiana, 1 in 6 of the legislature, and 1 in 566 of 
the population. 

In Maine, 1 in 7 of the legislature, and 1 in 447 of the 
population. 

In Maryland, 1 in 5 of the legislature, and 1 in 425 of 
the population. 

In Massachusetts, 1 in 6 of the legislature, and 1 in 460 
of the population. 
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In Michigan, 1 in 6 of the legislature, and 1 in 411 of 
the population. 

In Minnesota, 1 in 6 of the legislature, and 1 in 463 of 
the population. 

In Mississippi, 1 in 5 of the legislature, and 1 in 692 
of the population. 

In Missouri, 1 in 5 of the legislature, and 1 in 388 of the 
population. 

In Montana, 1 in 12 of the legislature, and 1 in 366 of the 
population. 

In Nebraska, 1 in 17 of the legislature, and 1 in 297 of 
the population. 

In Nevada, 1 in 22 of the legislature, and 1 in 353 of 
the population. 

In New Hampshire, 1 in 18 of the legislature, and 1 in 
446 of the population. 

In New Jersey, 1 in 5 of the legislature, and 1 in 360 
of the population. 

In New York, 1 in 4 of the legislature, and 1 in 265 of 
the population. 

In North Carolina, 1 in of the legislature, and 1 in 
891 of the population. 

In North Dakota, 1 in 7 of the legislature, and 1 in 
274 of the population. 

In Ohio, 1 in 4 of the legislature, and 1 in 360 of the 
population. 

In Oregon, 1 in 5 of the legislature, and 1 in 332 of 
the population. 

In Pennsylvania, 1 in 5 of the legislature, and 1 in 
428 of the population. 

In Rhode Island, 1 in 7 of the legislature, and 1 in 561 
of the population. 
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In South Carolina, 1 in 5 of the legislature, and 1 in 799 
of the population. 

In South Dakota, 1 in 11 of the legislature, and 1 in 274 
of the population. 

In Tennessee, 1 in 4 of the legislature, and 1 in 511 
of the population. 

In Texas, 1 in 2 of the legislature, and 1 in 397 of the 
population. 

In Vermont, 1 in 14 of the legislature, and 1 in 394 of 
the population. 

In Virginia, 1 in 2 of the legislature, and 1 in 550 of the 
population. 

In Washington, 1 in 7 of the legislature, and 1 in 407 of 
the population. 

In West Virginia, 1 in 5 of the legislature, and 1 in 500 
of the po|)ulation. 

In Wisconsin, 1 in 6 of the legislature, and 1 in 568 of 
the population. 

In Wyoming, 1 in 12 of the legislature, and 1 in 416 of 
the population. 

It thus appears that in the legislatures of all the states 
but one the profession has a membership excessively large in 
proportion to its number in the population of the state. 
There is no reason to doubt that this is the case in that 
state, or that it has always been the case in all the states. 

The influence of the Bar was controlling in the formation 
of the Federal Government. 

Twentv-five of the 56 si<rners of the Declaration of Inde- 
pendence, and 30 of the 55 members of the Convention 
which framed the Federal Constitution were lawvers. 

In the first Conirress of the United States, 10 of the 29 
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senators, and 17 of the 65 representatives were lawyers, and 
the proportion of lawyers to the total number of senators 
and representatives has increased in each Congress, almost 
without exception, until in the present Congress, 67 of the 
84 senators, and 222 of the 362 representatives are lawyers. 

The entire number of senators since 1787 has been 3,122, 
of whom 2,068 have been lawyers. 

The entire number of representatives has been 11,889, of 
whom 5,832 have been lawyers. 

The combined menil)ership of both branches of the Na- 
tional Congress from the beginning has been 15,011, of 
whom 7,900 have been members of the Bar. 

The lowest percentage of membership of lawyers in both 
branches of Congi'ess was in the tenth Congress, when it 
was 16 per cent, and the highest was in the fiftieth Con- 
gress, when it was 71 per cent. 

In the House the lowest percentage was in. the tenth 
Congress, when it was 1 2 per cent, and the highest was in 
the thirty-sixth Congress, when it was 69 per cent. 

In the Senate the lowest percentage was in the thii-teenth 
Congress, when it was 25 per cent, and the highest in the 
twenty-eighth Congress, when it was 91 per cent. 

The average membership of lawyers in both branches of 
Congress from the beginning has been 53 per cent. In the 
House the average has been 49 per cent, and in the Senate 66. 

The membership of lawyers in the Senate has been gi*eater 
during the past twenty-five years than for any other equal 
period, and has averaged from 75 to 80 per cent of the 
entire membership. ^ I have ascertained the membership of 

^ See Appendix III. for tables showing percentage of lawyers in the 
membership of Senate and of House In each Congress, and their percent- 
age of the male population since 1840. 
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lawyers in Conofress from trustworthv sources of informa- 
tion and I am confident it is not over stated. 

Of the 122 different persons who have represented New 
Hampshire in the United States House of Representatives 
since 1789, 69 have been lawyers ; while of the 40 senators 
during the same period, 30 have been members ol the Bar. 

The various State Constitutional Conventions have been 
largely composed of lawyers. In the convention soon to 
convene in New York 133 out of the 175 members are 
of the legal profession. 

But the influence of lawyers in the State Legislatures, 
and Constitutional Conventions and in Congress has always 
been much greater than their numbers alone would warrant. 
They have, as a rule, held the most important and influen- 
tial positions, and have been to a large extent the presiding 
oflicers who have appointed the committees and guided the 
deliberations of these bodies. 

Twenty-eight of the 78 Presidents pro tern, of the United 
States Senate, and 36 of the 63 Speakers of the House of 
Bepresentatives have ))een lawyers. 

In Xew Hampshire, this has ))een the case to a very 
marked decree. 

Of the 62 Speakers of the House in this state since 1791, 
50 have been lawyers, and the Speaker's chair has been 
occupied by a lawyer for ><h of the 103 years. 

Of the 35 clerks of the House since 1800, 20 have l>een 
lawyers, and during 51 of the 94 years the clerkship has 
been filled bv a lawver. 

Of the 75 Presidents of the Senate since 1791, 34 have 
been lawyers, and the presidency has been filled by lawyers 
during 47 of the past 105 years. 
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Of the 45 clerks of the Senate since 1800, 36 have been 
lawyers, and the clerkship of the Senate has been filled by a 
lawyer during 79 of the past 108 years. 

It is also worthy of remark that the Bar of New Hamp- 
shire, like that of other States, contributed largely from its 
members and students to the Union army. The Colonel, 
Lieut.-Colonel, and Major of the First Regiment were leading 
lawyers,* while every subsequent regiment numbered among 
its oflScers, or its ranks, lawyers and law students, who left 
their clients and their studies to follow the flag, and more 
than one-third of the commanding officers of its regiments 
who fell in battle were members of the Bar.^ 

The names of the members of the Bar of the State who 
have thus held so many of its legislative and executive 
offices are classified in an appendix to these remarks, as I 
have thought they might be of permanent interest to your 
Association.^ 

Law}''ers have been chairmen of the most important com- 
mittees in the State Legislatures and in Congress, members 
almost exclusively of the judiciary committees, and of com- 
mittees and commissions for the revision of the statutes, 
doubtless, besides, participating in the debates more than 
any others. 

Legislative action is also influenced bj' arguments before 
committees by lawyers who appear as counsel for opposing 
interests, and who are usually of such learning and char- 
acter that the infonnation and suggestions given by them 
are of great value. 

' Mason W. Tappan, Thomas J. Whipple, Aaron F. Stevens. 
« Col, Louis Bell, Col. Albert Henderson, Col. Oliver Woodbury, 
Maj. George Everett, Col. Moses N. Collins, Col. Alex. Gardiner. 
• See Appendix IV. 
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In addition to this, the current comment and opinion of 
the Bar have an influence upon legislative action in regard to 
all matters of general and permanent legislation similar to, 
though probably not as great as, that which they have upon 
the action of the judiciary. In questions of constitutional 
law this influence is usually controlling, which is doubtless 
the great reason why, among the multitude of legislative 
acts, there are so few which are contrary to the fundamental 
law. 

In short, it is safe to say that there is but little, if any, 
permanent general sttite or federal legislation which is not 
practically shaped by lawyers, and no statute which the 
profession as a whole do not approve can hold a permanent 
place in the law. 

The influence of the Bar in the executive department of 
the government has always been most impoilant. 

The President and the state Governors necessarily have 
such large and important powers, not only in respect to the 
execution of the law, but in regard to legislation and in the 
appointment of other officers that it is of the highest import- 
ance these positions should be held by able and conservative 
men. They not only have the power to execute the law and 
to pardon offences against it,^ but the right to call the 
Legislature together for action at any time they may deem 
expedient. 

It is also, by the express provision of the federal Constitu- 
tion and of most of the state constitutions, and bv custom 
in all the states but one, I think, the duty of the executive 



' The Governor of New York during the last year granted 18 pardons 
and 110 commutations of sentences, nineteen of which were to convicted 
murderers. 
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to give information to the legislative department as to the 
condition of public affairs, and to recommend such legisla- 
tion as he may deem the public interest to require. 

This gives the Executive a most important influence in 
legislation, for such recommendations, being generally based 
upon more full information than it is practicable for the 
legislature to obtain, and being given in most cases from 
purely patriotic motives, justly receive careful consideration 
from the legislature and from the people. 

The Executive has also, beyond this, the uncontrolled 
power, by the exercise of a qualified negative upon legisla- 
tive action, popularly called " the Veto Power," to com- 
pel the legislative department to revise its action, and thus 
in the federal government and in substantially all the states, 
to require the legislature to act by a two-thirds vote of all 
the members of each branch. The frequency with which 
this high power is now exercised is w^ell known, and the 
manner in which the Executive may use it, merely because 
his judgment as to the practical details of an act of legis- 
lation differs from that of the legislative department, has 
been recently illustrated in a striking manner by a presi- 
dential veto of a bill for the construction of a bridge in one 
of the most important lines of interstate commerce in the 
Union. 1 

The President and the state Governors have also most 
important powers of appointment to office, and though in the 
federal government and in some of the states this power is 
cautiously guarded l)y requiring the approval of the most 
important appointments by the Senate, or a Council, it 

^ President Cleveland's veto of the New York and New Jersey Bridge 
BUI. 
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is as a rule practically exercised with comparatively little 
check. 

It is thus to the executive department of our federal and 
state governments that the constitutions necessarily confide 
the largest liberty of individual oflScial action, and it is in 
this department that the Bar has always held a very impor- 
tant part. 

Of the 24 Presidents of the United States, 19 have been 
lawyers. The presidential chair has been occupied by law- 
yers for 84 years of the 106 years since the adoption of the 
Constitution. 

Of the 28 vice-presidents, 17 have been lawyers. 

Of the 232 cabinet officers, 175 have been lawyers, with- 
out counting the 43 attorneys general who have, of course, 
all been lawyers. 

If thev are included, 218 of the 232 cabinet officers have 
been members of the Bar. 

Of the 238 governors of the New England States, 119 of 
the 231 whose occupations I have been able to ascertain, 
have been law vers. 

Of the 1,157 governors of all the states, 578 of the 978 
whose occupations I have been able to ascertain, have been 
lawyers. 

The foUowins: are illustrations of the extent to which the 
state Governors have been lawyers : — 

In Alabama, 21 out of the 28 governors have been law- 
yers ; in Georgia, 2(5 of the 36 ; in Illinois, 15 of the 21 ; 
in Iowa, 10 of the 17 ; in Kentucky, 19 of the 31 ; in North 
Carolina, 24 of the 40 ; in Pennsylvania, 13 of the 21 ; in 
Ohio, 27 of the 40 ; in New York, 25 of the 33 ; in Ver- 
mont, 28 of the 40 ; in Maine, 20 ol the 35 ; in Connecticut, 
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23 of the 38 ; in Massachusetts, 21 of the 34 ; in Virginia, 

24 of the 39. 

But it is not in the legislature or from the executive 
chair or the bench that the bar exerts the most important in- 
fluence upon the government. It is its influence upon the 
people, at the source of political power, which most shapes 
and directs public action, and has the most far-reaching 
effect upon the fortunes of the State. 

The great conservative power in the State is the constant 
influence of the members of the profession upon the commu- 
nities in which they live. They teach the countless clients 
whom they advise, and whose business affairs they more and 
more direct, the juries whom they address, the citizens w^ith 
whom thev minsfle in all the relations of social and civil life, 
the orderly habits of thought, and the conservatism of action 
which are the safety of the Republic. Take this constant 
conservative influence out of our social, business, and politi- 
cal life, and where would the safeguards of constitutional 
liberty be found ? 

Men of business pursuits usually look only to that which 
they believe will best serve their purely personal purposes, 
and regard everything which stands in the way of what they 
desire only as obstacles to be surmounted or destroyed. 

The scholar, uneducated by contact with actual life, strives 
for an ideal state, and seeks to guide political action within 
the limited lines of his individual thought and belief. The 
uneducated and ignorant see only the present evil, and strike 
blindly at that which seems to be most in the way of their 
momentary desires. They would all, with honest intention, 
but with limited vision and narrow purpose, often destroy 
the legal safeguards upon which the security of their persons 
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and property absolutely depend. But the lawj-er, educated 
and trained to a respect for the established rules of law, 
which is often almost superstitious, and with an undue desire 
to preserve that which is rather than to attain that which 
should be, tempers and moderates the action of all. 

It is as true now as when De Tocqueville wrote, that the 
legal profession in the United States is "qualified by it« 
powers, and even by its defects, to neutralize the vices which 
are inherent in popular government." He wrote : — 

" The lawyers of the United States form a party 
which is but little feared and scarcely perceived, 
which has no badge peculiar to itself, which adapts 
itself with great flexibility to the exigencies of the 
time, and accommodates itself to all the movements of 
the social body. But this party extends over the 
whole community, and it penetrates into all classes of 
society. It acts upon the country imperceptibly, but 
it finally fashions it to suit its purposes." ^ 

Lawyers, of all men, most appreciate that the primary 
purpose of a free government is to protect the individual 
against the many, and that the steady maintenance of the 
fundamental principles of the common law, even though they 
at times serve to restrain liberty, is the only sure protection 
against a tyranny by the majority, which, unchecked, will 
ultimately destrov liberty itself. 

The cautious conservatism of the Bar has been the sub- 
ject of much flippant observation and shallow criticism, but 
it is by far the most valuable quality which the profession 
brings to the service of the State. It springs from devotion 
to individual rights under the law, and the great glory of 
the Bar has always been its constant courasfe in defence of 
these rights. 



' De TocquevlUe'd ** Democracy in America," Vol. 1, page 284. 
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Maynard, with the weight of ninety years upon his snow- 
crowned head, leading the defence against the arbitrary pre- 
rogative of the Crown ; John Adams, standing amid a storm 
of popular indignation in defence of hated foreign soldiers 
against illegal prosecution ; Seward, speaking for the weak 
and friendless Freeman ; and Dana, daring social ostracism 
and personal violence in defence of the fugitive slave, are 
only illustrations of how the Bar, unawed by power, 
unmoved by popular clamor, has always stood for personal 
liberty regulated by law. 

It is often said that lawyers leave no monuments worthy 
of their intellectual power and labor; that while great 
soldiers link their names with battles by which states are 
created and states are saved ; great statesmen found civil 
policies by which nations are guided and made great, and 
great architects and artists live in the masterpieces of archi- 
tecture, sculpture, and painting, great lawyers create nothing 
which long outlasts their lives. 

In a narrow sense this is true. The highest effort of the 
lawyer does soon fade into tradition ; and even the greatest 
do seem to leave nothing which lives after them. 

But in a broader sense this is not true. We labor upon 
that which outlasts the results of all other human effort. 
We build and preserve the Temple of Justice, and, to boiTow 
the words of New Hampshire's most illustrious son : — 

"Whoever labors on this edifice with usefulness 
and distinction, whoever clears its foundations, 
strengthens its pillars, adorns its entablatures, or 
contributes to raise its august dome still higher in 
the skies, connects himself in name and lame and 
character with that which is and must be as durable 
as the frame of human society." 

And this shall make the lawyer's labor immortal. 
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Bailroad Company v. Jackson, 7 Wal- 
lace, 262. 

1872 

Bute Freight Tax, 15 Wallace, 232. 

1872. 
State Tax on Foreign-held Bonds, 15 
Wallace, 300. 

1878. 

Cook v. Pennsylvania, 97 United 

States, 566. 

1884. 

Boyer v. Boyer, 113 United States, 689. 

1884. 
Gloucester Ferry Company ». Pennsyl- 
vania, 114 United States, 196. 

1886. 
Philadelphia and Southern Steamship 
Company v. Pennsylvania, 122 
United States, 326. 

1889. 
Norfolk and Western Railroad Com- 
pany V. Pennsylvania, 136 United 
States, 114. 

South Carolina, 4. 

1829. 
Weston V. Charleston, 2 Peters, 449. 

1872. 
Humphrey v. Pegues, 16 Wallace, 244. 

1873. 
Barings v. Dabney, 19 Wallace, 1. 

1877. 
Murray v. Charleston, 96 United 
States, 432. 

Tennessee, 8. 

1868. 
Furman r. Nichol, 8 Wallace, 44. 



1877. 

Farrington v. Tennessee, 95 United 

States, 679. 

1877. 

Memphis v. United States, 97 United 

States, 293. 

1878. 

Keith V. Clark, 97 United States, 454. 

1883. 

Stevins v. Griffith, 111 United States, 

48. 

1885. 

Pickard v. Pullman Southern Car 
Company, 117 United States, 34. 

Affirmed in Tennessee v. Pullman 
Southern Car Company, 117 United 

States, 51. 

1885. 

Van Brocklin v. Tennessee, 117 United 

States, 151. 

1886. 

Bobbins v. Shelby County Taxing Dis- 
trict, 120 United States, 489. 

Texas, 5. 

1868. 
Texas t?. White, 7 Wallace, 700. 

1873. 
Peete v. Morgan, 19 Wallace, 581. 

1880. 

Tieman v. Rinker, 102 United States, 

123. 

1881. 

Telegraph Company v. Texas, 105 

United States, 460. 

1888. 
Asher v. Texas, 128 United States, 129. 

rtah, 1. 

1874. 
Ferris v. Higley, 20 Wallace, 375. 

Yermont, 1. 

1823. 

Society for the Propagation of the 
Gospel V. New Haveii, 8 Wheaton, 
464. 

Virginia, 13. 

1815. 
Terrett r. Tavlor, 9 Cranch, 43. 
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1851. 
F6iinsylvania v. Wheeling Bridge 
Company, 13 Hoivard, 518. 

1870. 
Thomas v. City of Richmond, 12 Wal- 
lace, 349. 

1877. 
Williams v. Bnifify, 96 United States, 

176. 

1879. 

Hauensteln v. Lynham, 100 United 

States, 483. 

1880. 

Hartman r. Greenhow, 102 United 

States, 672. 

1880. 

Webber v. Virginia, 103 United States, 

344. 

1882. 

Antoni t7. Oreenhow, 107 United 
States, 769. 

1884. 

Virginia Coupon Cases, 114 United 

States, 269. 

1886. 

Effinger v, Kenney, 115 United States, 
566. 

1885. 

Boyallv. Virginia, 116 United States, 

572. 



1890. 
Brimmer v. Rebman, 138 United 
•States, 78. 

1890. 
Voight V, Wright, 141 United States, 
62. 

West Yirglnla, 8. 

1872. 
Pierce v. Carskadon, 16 Wallace, 234. 

1879. 
Strauder i>. West Virginia, 100 United 



States, 303. 



1882. 



Parkersburg v. Brown, 106 United 
States, 487. 

Wisconsin, 3. 

1874. 

Insurance Company v. Morse, 20 Wal- 
lace, 445. 

1876. 
Affirmed by Doyle v. Continental In- 
surance Company, 94 United States, 

535. 

1881. 

Koshkonong v. Burton, 104 United 

States, 668. 



FOREGOING DECISIONS BY DECADES. 



1790-1800 
1800-1810 
1810-1820 
1820-1830 
I83(m840 



1790-1800 
1800-1810 
1810-1820 
182O-1830 
1830-1840 
1840-1860 



Statutes of the United States. 



2 

1 






1840-1850 
1850-18(30 
1860-1870 
1870-1880 
1880-1893 



Statutes of the States and Territories. 




1 

7 

7 

5 

12 



1850-1860 
1860-1870 
1870-1880 
1880-1890 
1890-1894 




1 
5 
6 
5 

20 



10 
24 
61 
60 
5 
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The following table shows the membership of United States 
Senate and of House of Eepresentatives in each Congress 
from 1789 to 1894, with the number of lawj^ers in each 
Senate and the number in each House, and their percentage 
of the whole number of each and of the whole number of 
both Senate and House, and also the percentage of lawyers 
in the male population of the United States during the time 
of each Congress since 1 850. 

First Congress, 17891791. 

Senate. House. Senate a)id House. 

Senators .... 29 Representatives . 65 Members .... 94 

Lawyers .... 10 Lawyers .... 17 Lawyers . . .• . 27 

Lawyers 34 per cent, of Senate. 

Lawyers 26 per cent, of House. 

Lawyers 29 per cent, of Senate and House. 

Second Oong^ress, 1791-1793. 

Senate, House. Senate and House. 

Senators .... 31 Representatives . 72 Members .... 103 

Lawyers .... 11 Lawyers .... 21 Lawyers .... 32 

Lawyers 35 per cent, of Senate. 
Lawyers 29 per cent, of House 
Lawyers 32 per cent, of Senate and House. 

Third Congress, 17934795. 

ft 

Senate. House. Senate and House. 

Senators .... 32 Representatives . 109 Members .... 141 

Lawyers . . . . 13 Lawyers .... 13 Lawyers .... 40 

Lawyers 41 per cent, of Senate. 

Lawyers 25 per cent, of House. 

Lawyers 28 per cent, of Senate and House. 
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Fonrth Congress, 17954797. 

Senate. House* Senate and House. 

Senators .... 43 Representatives . 114 Members .... 157 

Lawyers .... 23 Lawyers .... 26 Lawyers .... 49 

Lawyers 53 per cent, of Senate. 

Lawyers 23 per cent, of House. 

Lawyers 31 per cent, of Senate and Hoose. 

Fiflh Cong:ress, 1797-1799. 

Senate. House, Senate and House. 

Senators .... 45 Representatives . 116 Members .... 161 

Lawyers .... 18 Lawyers .... 27 Lawyers .... 45 

Lawyers 40 per cent, of Senate. 

Lawyers 23 per cent, of Hoose. 

Lawyers 28 per cent, of Senate and House. 

Sixth Congress, 1799-1801. 

Senaie. House. Senate and House. 

Senators .... 38 Representatives . 112 Members .... 150 

Lawyers .... 24 Lawyers .... 36 Lawyers .... 60 

Lawyers 63 per cent, of Senate. 

Lawyers 32 per cent, of House. 

Lawyers 40 per cent, of Senate and House. 

Serentb Congress, 1801-1803. 

Senate. House. Senate and House. 

Senators .... 38 Representatives . 112 Members .... 150 

Lawyers .... 19 Lawyers .... 23 Lawyers .... 42 

Lawyers 50 per cent, of Senate. 

Lawyers 21 per cent, of House. 

Lawyers 28 per cent, of Senate and House. 

Sightb Congress, 1803-1805. 

Senate. House. Senate a7id House. 

Senators .... 43 Representatives . 148 Members .... 191 

Lawyers .... 17 Lawyers .... 23 Lawyers .... 40 

Lawyers 40 per cent, of Senate. 

Lawyers 16 per cent, of House. 

Lawyers 21 per cent, of Senate and House. 
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Ninth Congress, 1805-1807. 

Senate. Bouse. Senate and House. 

Senators .... 37 Representatives . 147 Members . . . .184 

LAwyers .... 13 Lawyers .... 19 Lawyers .... 32 

Lawyers 35 per cent, of Senate. 

Lawyers 13 per cent, of House. 

Lawyers 17 per cent, of Senate and House. 

Tenth Congress, 1807-1809. 

Senate. House. Senate and House. 

Senators .... 38 Bepresentatives . 146 Members . . . .184 

Lawyers .... 13 Lawyers .... 17 Lawyers .... 30 

Lawyers 34 per cent, of Senate. 

Lawyers 12 per cent, of House. 

Lawyers 16 per cent, of Senate and House. 

Eleventh Congress, 1809-1811. 

Senate. House. Senate and House. 

Senators .... 45 Bepresentatives . 156 Members .... 201 

Lawyers .... 15 Lawyers .... 28 Lawyers .... 43 

Lawyers 33 per cent, of Senate. 

Lawyers 18 per cent, of Hou8e. 

Lawyers 21 per cent, of Sfenate and House. 

Twelfth Congress, 1811-1813. 

Senate. House. Senate and House. 

Senators .... 37 Representatives . 146 Members .... 183 

lAwyers .... 12 Lawyers .... 32 Lawyers .... 44 

Lawyers 32 per cent, of Senate. 

Lawyers 22 per cent, of House. 

Lawyers 24 per cent, of Senate and House. 

Thirteenth Congress, 1813-1^15. 

Senate. House. Senate and House. 

Senators .... 46 Representatives . 197 Members .... 243 

Lawyers .... 12 Lawyers .... 53 Lawyers .... 53 

Lawyers 25 per cent, of Senate. 

Lawyers 27 per cent, of House. 

Lawyers 27 per cent, of Senate and House. 
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Fourteeiilli Congress, 1815-1817. 

SenaXt, House. Senate and Eouh. 

Senators .... 43 BepreseDtatiyes . 206 Members .... 249 

lAwyers .... 18 Lawyers .... 57 Lawyers .... 75 

Lawyers 42 per cent, of Senate. 

Lawyers 28 per cent, of House. 

Lawyers 30 per cent, of Senate and House. 

Flfleentli Congress, 1817-1819. 

Senate. House. Senate and House. 

Senators .... 46 Representatives . 198 Members .... 244 

Lawyers .... 57 Lawyers .... 65 Lawyers .... 90 

Lawyers 54 per cent, of Senate. 

Lawyers 33 per cent, of House. 

Lawyers 37 per cent, of Senate and House. 

Sixteenth Congress, 1819-1821. 

Senate. House. Senaie and House. 

Senators .... 51 Representatlyes . 199 Members .... 260 

Lawyers .... 22 Lawyers .... 68 Lawyers .... 80 

Lawyers 43 per cent, of Senate. 

Lawyers 29 per cent, of House. 

Lawyers 32 per cent, of Senate and House. 

I 

SeTenteenth Congress, 1821-1828. 

Senate. House, Senate and House. 

Senators .... 52 Representatives . 205 Members .... 257 

Lawyers .... 22 Lawyers .... 52 Lawyers .... 74 

Lawyers 42 per cent, of Senate. 

Lawyers 25 per cent, of House. 

Lawyers 29 per cent, of Senate and House. 

Eighteenth Congress, 1823-1825. 

Senate. House. Senate and House. 

Senators .... 53 Representatives . 224 Members .... 277 

Lawyers .... 28 Lawyers .... 66 Lawyers .... 94 

Lawyers 53 per cent, of Senate. 

Lawyers 29 per cent of House. 

Lawyers 34 per cent, of Senate and House. 
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Nineteenth Congress, 1825-1827. 

iSenate. Boub», Senate and House, 

Senators .... 62 KepresentiEitiyes . 228 Members .... 290 

Lawyers .... 36 Lawyers .... 77 Lawyers .... 113 

Lawyers 58 per cent, of Senate. 

Lawyers 34 per cent, of House. 

Lawyers 39 per cent, of Senate and House. 

Twentieth Congress, 1827-1829. 

Senate, Houne. Senate and House. 

Senators .... 53 Representatives . 220 Members .... 273 

Lawyers .... 39 Lawyers .... 83 Lawyers . . . .122 

Lawyers 74 per cent, of Senate. 

Lawyers 38 per cent, of House. 

Lawyers 46 per cent, of Senate and House. 

Twenty-First Congress, 1829-1831. 

Senate. House. Senate and House. 

Senators .... 55 Representatives . 224 Members .... 279 

Lawyers .... 45 Lawyers .... 87 Lawyers .... 132 

Lawyers 83 per cent, of Senate. 

Lawyers 39 per cent, of House. 

Lawyers 47 per cent, of Senate and House. 

Twenty-Second Congress, 1831-1833. 

Senate, House. Senate and House, 

Senators .... 53 Representatives . 220 Members .... 273 

Lawyers .... 40 Lawyers .... 97 Lawyers .... 137 

Lawyers 75 per cent, of Senate. 

Lawyers 44 per cent, of House. 

Lawyers 50 per cent, of Senate and House. 

Twenty-Third Congress, 1833-1835. 

Senate. House, Senate and House. 

Senators .... 53 Representatives . 259 Members .... 312 

Lawyers .... 39 Lawyers .... 105 Lawyers .... 144 

Lawyers 74 per cent, of Senate. 

Lawyers 41 per cent, of House. 

Lawyers 46 per cent, of Senate and House. 
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TweDty-Fourth Congress, 18354887. 

Sifpn.aXt, House. Senate and House. 

Senators .... 62 Representatives . 257 Members .... 319 

Lawyers .... 42 Lawyers .... 105 Lawyers .... 147 

Lawyers 68 per cent, of Senate. 

Lawyers 41 per cent, of House. 

Lawyers 46 per cent, of Senate and House. 

Twenty-Fiftli Congress, 1837-1839. 

Senate. House. Seiiate and House. 

Senators .... 58 Representatives . 260 Members .... 318 

Lawyers .... 38 Lawyers .... 109 Lawyers .... 147 

Lawyers 66 per cent, of Senate. 

Lawyers 42 per cent, of House. 

Lawyers 46 per cent, of Senate and House. 

Twenty-Sixtli Congress, 1839-1841. 

Senate. House. Senate and House. 

Senatora .... 60 Representatives . 255 Members . . . .315 

Lawyera .... 45 Lawyers .... 122 Lawyers .... 167 

Lawyers 75 per cent, of Senate. • 

Lawyers 48 per cent, of House. 

Lawyers 53 per cent, of Senate and House. 

Twenty-SeTenth Congress, 1841-1843. 

Senate. House. Se7iate and House. 

Senators . . . . 59 Representatives . 258 Members .... 317 

Lawyers .... 50 Lawyers .... 124 Lawyers .... 174 

Lawyers 85 per cent, of Senate. 

Lawyers 48 per cent, of House. 

Lawyers 55 per cent, of Senate and House. 

Twenty-Eighth Congress, 1843-1849. 

Senate. House. Senate and House. 

Senators .... 58 Representatives . 237 Members .... 295 

Lawyers .... 53 Lawyers .... 103 Lawyers .... 158 

Lawyers 91 per cent, of Senate. 

Lawyers 43 per cent, of House. 

Lawyers 54 per cent, of Senate and House. 
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Tweiity-XInth Congresii, 1845-1847. 

SenaU, Hoitse. Senate and Hovse. 

Senators .... 64 Bepresentatiyes . 239 Members .... 303 

Lawyers .... 57 Lawyers .... 120 Lawyers .... 177 

Lawyers 89 per cent, of Senate. 

Lawyers 50 per cent, of House. 

Lawyers 58 per cent, of Senate and House. 

Thirtieth Congress, 1847-1849. 

Senate* House, Senate and Hovse. 

Senators .... 68 Representatives . 238 Members .... 30«{ 

Lawyers .... 67 Lawyers .... 136 Lawyers .... 193 

Lawyers 84 per cent, of Senate. 

Lawyers 57 per cent, of House. 

Lawyers 63 per cent, of Senate and House. 

Thirty-First Congress, 1849-1851. 

Senate. House. Senate and House. 

Senators .... 69 Bepresentatiyes . 242 Members .... 311 

Lawyers .... 58 Lawyers .... 130 Lawyers .... 188 

Lawyers 84 per cent, of Senate. 
Lawyers 54 per cent, of House. 
Lawyers 60 per cent, of Senate and House. 
Male Poptilation . 11,837,660 Lawyers . 23,939 

Lawyers 1-5 of 1 per cent, of Male Population. 

Thirty-Second Congress, 1851-1858. 

Senate. House, Senate and House. 

Senators .... 72 Representatives . 242 Members .... 314 

Lawyers .... 56 Lawyers .... 106 Lawyers .... 162 

Lawyers 78 per cent, of Senate. 
Lawyers 44 per cent, of House. 
Lawyers 62 per cent, of Senate and Houi^e. 
Male Population . 11,837,660 Lawyers 23,939 

Lawyers 1-5 of 1 per cent, of Male Population. 

Thirty-Third Congress, 1853-1855. 

Senate. House. Senate and House. 

Senators .... 68 Representatives . 246 Members .... 314 

Lawyers .... 48 Lawyers .... 119 Lawyers .... 167 

Lawyers 72 per cent, of Senate. 
Lawyers 48 per cent, of House. 
Lawyers 53 per cent, of Senate and House. 
Male Population . 11,837,660 Lawyers . 23.939 

Lawyers 1-5 of 1 per cent, of Male Population. 
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Thirty-Fonrtli Congress, 1855-1857. 

Senate. Houu. Senate and Hotise. 

Senators .... 61 Representatives . 245 MembeiB .... 309 

Lawyers .... 46 Lawyers .... 129 Lawyers .... 175 

Lawyers 72 per cent, of Senate. 

Lawyers 53 per cent, of House. 

Lawyers 51 per cent, of Senate and House. 

Male Population 11,837,660 Lawyers 23,939 

Lawyers 1-5 of 1 per cent, of Male Population. 

Tblrty-Fifth Congress* 1857-1859. 

Senate. House. Senate and House. 

Senators .... 71 Representatives . 247 Members .... 318 

Lawyers .... 50 Lawyers .... 169 Lawyers .... 219 

Lawyers 70 per cent, of Senate. 

Lawyers 68 per cent, of House. 

Lawyers 69 per cent, of Senate and House. 

Male Population . 11,837,660 Lawyers . 23,939 

Lawyers 1-5 of 1 per oent. of Male Population. 



Tliirljr-Sixtli Congress, 1859-1861. 

Senate, House. Senate and House. 

Senators .... 70 Representatives . 247 Members .... 317 

Lawyers .... 49 Lawyers .... 171 Lawyers .... 220 

Lawyers 70 per cent, of Senate. 

Lawyers 69 per cent, of House. 

Lawyers 69 per cent, of Senate and House. 

Male Population 16,085,204 Lawyers 33,193 

Lawyers 1-5 of 1 per cent, of Male Population. 

Ttairty-Seyentli Congress, 1861-1868. 

Senate. House. Senate and House. 

Senators .... 65 Representatives . 202 Members .... 267 

Lawyers .... 48 Lawyers . . . .128 Lawyers . 176 

Lawyers 74 per cent, of Senate. 

Lawyers 63 per cent, of House. 

Lawyers 66 per cent, of Senate and House. 

Male Population 16,085,204 I^awyers 33,193 

Lawyers 1-5 of 1 per cent, of Male Population. 
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Thlrty-Slglith Cong:re8S,^1863-1865. 

Senate. //otMe. Senait and Hotue. 

Senators .... 65 Representatives . 198 Members .... 263 

Lawyers .... 38 Lawyers .... 127 Lawyers . . . . 16S 

Lawyers 58 per cent, of Senate. 

Lawyers 64 per cent, of Hoa.4e. 

Lawyers 63 per cent, of Senate and House. 

Male Population 16,085,204 Lawyers . 83,193 

Lawyers 1-5 of 1 per cent, of Male^ Population. 

Tbiity-iriiitli Congress, 1865-1867. 

Senate. /loute. Senate and House. 

Senators .... 68 Representatives . 204 Members .... 262 

Lawyers .... 43 Lawyers .... 130 Lawyers .... 173 

Lawynrs 74 per cent, of Senate. 

Lawyers 64 per cent, of House. 

Lawyers 66 per cent, of Senate and House. 

Male Population 16.085,204 Lawyers 33,193 

Lawyers 1-5 of 1 per cent, of Male Population. 

Foitletli Congress, 1867-1869. 

Senate. House, Senate and House, 

Senators .... 66 Representatives . 232 Members .... 298 

Lawyers .... 46 Lawyers .... 128 Lawyers .... 174 

Lawyers 70 per cent, of Senate. 

Lawyers 55 per cent, of House. 

Lawyers 59 per cent, of Senate and House. 

Male Population 16,085,204 Lawyers . 33,193 

Lawyi*rs 1-5 ofl per cent, of Male Population. 

Forty-First Congress, 1869-1871. 

Senate. House. Senate and House. 

Senators .... 72 Representatives . 219 Members . . . .321 

Jjawyers .... 44 Lawyers . . . .147 Lawyers .... 191 

Lawyers 61 per cent, of Senate. 

Lawyers 59 per cent, of House. 

Lawyers 60 per cent, of Senate and House. 

Male Population . 19,493,.965 Lawyers 40,736 

Lawyers 1-5 of 1 per cent, of Male Population. 
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Forty-Second Congress, 1871*1873. 

Senate. House. Senate and Hoitsc. 

Senators .... 73 Representatives . 252 Members .... 325 

Lawyers .... 46 Lawyera .... 159 Lawyers .... 205 

Lawyers 63 per cent, of Senate. 

Lawyers 63 per cent, of House. 

Lawyers 63 per cent, of Senate and House. 

Male Population . 19,493,565 Lawyers . 40J36 

Lawyers 1-5 of 1 per cent, of Male Population. 

Forty-Third Congress, 1873-1875. 

Senate. Iloyee. Senate and Bouse. 

Senators .... 72 Representatives . 300 Members .... 372 

Lawyers .... 48 Lawyers .... 179 Lawyers .... 227 

Lawyers 67 per cent, of Senate. 

Lawyers 60 per cent, of House. 

Lawyers 61 per cent, of Senate and House. 

Male Population . 19,493,565 Lawyers 40,736 

Lawyers 1-5 of 1 percent, of Male Population. 

Forty-Fonrtli Congress, 1875-1877. 

Senate. House. Sejiate and House. 

Senators .... 75 Representatives . 300 Members .... 375 

Lawyers .... 48 Lawyers .... 200 Lawyers .... 248 

Lawyers 64 per cent, of Senate. 

Lawyers 67 per cent, of House. 

Lawyers 06 per cent, of Senate and House. 

- Male Population 19,493,565 Lawyers . 40,736 

Lawyers 1-5 of 1 per cent, of Male Population. 

Forty-Fifth Congress, 1877-1879. 

Senate. House. Senate and House. 

Senators .... 76 Representatives . 300 Members .... 376 

Lawyers .... 49 Lawyers .... 210 Lawyers .... 259 

Lawyers 64 per cent, of Senate. 

Lawyers 70 per cent, of House. 

Lawyers 69 per cent, of Senate and House. 

Male Population . 19,493,5(>5 Lawyers . 40,736 

Lawyers 1^ of 1 per cent, of Male Population. 
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Forty-Sixth (Congress, 1879-1881. 

Senate, House, Senate and House, 

Senators .... 76 Bepreaentatives . 301 Members .... 377 

Lawyers .... 59 Lawyers .... 197 Lawyers .... 256 

Lawyers 78 per cent, of Senate. 

Lawyers 65 per cent, of House. 

Lawyers 68 per cent, of Senate and Honse. 

Male Population . 25,518,820 Lawyers 64,137 

Lawyers 1-4 of 1 per cent, of Male Population. 

Forty-Seyentli Congress, 1881-1883. 

Senate. House. Senate and House. 

Senators .... 76 Eepresentatives . 300 Members .... 376 

Lawyers .... 57 Lawyers .... 186 Lawyers .... 243 

Lawyers 75 per cent, of Senate. 

Lawyers 62 per cent, of House. 

Lawyers 65 per cent, of Senate and House. 

Male Population 25,618,820 Lawyers 64,137 

Lawyers 1-4 of 1 per cent, of Male Population. 

Forty-Eiglitli CoBgresSy 1883-1885. 

Senate, J louse. Senate and House, 

Senators .... 76 Bepreseutatives . 331 Members .... 407 

Lawyers .... 58 Lawyers .... 203 Lawyers .... 261 

Lawyers 76 per cent, of Senate. 

Lawyers 61 per cent, of House. 

Lawyers 64 per cent, of Senate and House. 

Male Population . 25,518,820 Lawyers 64,137 

Lawyers 1-4 of 1 per cent, of Male Population. 

Forty-Ninth Congress, 1885-1887. 

Senate. House. Senate and House. 

Senators .... 76 Eepresentatives . 327 Members .... 403 

ire .... 59 liawyers . . . .218 Lawyers .... 277' 

Lawyera 78 per cent, of Senate. 
Lawyers G7 per cent, of House. 
Lawyers 69 per cent, of Seuate and House. 

Male Population . 25,518,8*20 Lawyers . 64,137 

Lawyer.*) 1-4 of 1 per cent, of Mule Population. 
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FIftletli Congress, 1887-1889. 

Senate. House, Senate and Home, 

SenAton .... 76 Bepresentativen . 330 Members .... 407 

Lawyers .... 61 Lawyers .... 226 Lawyers .... 287 

Lawyers 80 per cent, of Senate. 

Lawyers 68 per cent, of House. 

Lawyers 71 per cent, of Senate and House. 

Male Population . 26,518,820 Lawyers 64,137 

Lawyers 1-4 of 1 per cent, of Male Population. 

Fifty-First Congress, 1889-1891. 

Senate. House, Senate and House, 

Senators .... 82 Representatives . 333 Members .... 410 

Lawyers .... 66 Lawyers .... 222 Lawyers .... 288 

Lawyers 80 per cent, of Senate. 

Lawyers 67 per cent, of House. 

Lawyers 69 per cent, of Senate and House. 

Male Population 32,067,880 Lawyers 80,575 

Lawyers 1-4 of 1 per cent, of Male Population. 

Fifty-Second Congress, 1891-1898. 

Senate. House. Senate and House, 

Senators .... 88 Bepresentatives . 332 Members .... 420 

Lawyers .... 68 Lawyers .... 211 Lawyers .... 279 

Ijawyers 77 per cent, of Senate. 

Lawyers 64 per cent, of House. 

Lawyers 66 per cent, of Senate and House. 

Male Population 32,067,880 Lawyers 80,075 

Lawyers 1-4 of 1 per cent, of Male Population. 

Flfty-Tblrd Congress, 1893- . 

Senate, House. Senate and House. 

Senators .... 84 Representatives . 362 Members .... 446 

Lawyers .... 67 Lawyers .... 222 Lawyers .... 289 

Lawyers 80 per cent, of Senate. 

Lawyers 61 per ceni. of House. 

Lawyers 65 per cent, of Senate and House. 

Male Population . 32,067,880 Lawyers 80,575 

Lawyers 1-4 of 1 per cent, of Male Population. 
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Senate. 



Senators 
Lawyers 



• • • 



Recapitulation. 

House. 

3,122 Representatives, 11,889 

2,068 Lawyers . . . 5,832 

Lawyers 66 per cent, of Senate. 
Lawyers 49 per cent, of House. 
Lawyers 53 per cent, of Senate and Hoaae. 



Senate and House. 

Members . . 15,011 
Lawyers . . . 7,900 



En the preparation of this table I have been much assisted by Mr. A. F. Clarke 
of the Boston Bar. 
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First ProTlnelal Congress. 

It is difficult now to ascertain the occupation of the eighty-five dele- 
gates who composed the Flrsl Provincial Congress, which met at 
Exeter, July 21, 1774. They were, doubtless, mostly farmers, but 
of the two delegates whom they chose to attend the Continental Con- 
gress, one, John Sullivan (the father of the Attorney-General Sulli- 
van), was a lawyer, and afterwards Judge of the District Court of the 
United States. He was also one of the two delegates appointed by 
the second convention, held at Exeter, Jan. 25, 1775. There is no 
accurate information of the occupations of the members of the first 
Provincial Congress which met at Exeter, May 17, 1775, with one 
hundred and fifty-one members, but thev also were, probably, mostly 
farmers. 

Second ProTlnclal Congress. 

The Second Provincial Congress, which met at Exeter, Dec. 21, 
1775, numbered seventy-seven members, and this Congress chose a 
committee of five to draft a form for a Constitution. Of this com- 
mittee one, Wysemau Clagett, was a law3'er, and two, Matthew 
Thornton and Meshech Weare, were afterwards Judges of the Supe- 
rior Court. The draft of the Constitution which they reported was, 
with very slight alterations, adopted by the Convention as a ^^ tem- 
porary " constitution. It lasted until June 10, 1784. 

Constltntional Convention of 1778. 

June 10, 1778, a convention was held at Concord for the purpose of 
forming a new constitution. Tiie names of the delegates to this con- 
vention are to be obtained only from the town records of the various 
towns throughout the State. The president and secretary were law- 
yers. Of the seventy-four members only one, John Pickering, is 
known to have been a lawyer, but five, William Whipple, Matthew 
Thornton, John Dudley, Timothy Farrar and Ebenezer Thompson, 
were afterwards judges of the Superior Court. 

Constitutional Convention of 1781. 

Of the fifly-five members of the convention which met at Concord, 
June 5, 1781, for the purpose of making a second attempt to form a 
new constitution, John Pickering, John Mitchell Sewall, James 
Underwood and Daniel Newcomb are known to have been lawyers, 
and John Sullivan and Timothy Farrar were afterwards judges of the 
Superior Court. 
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This convention lasted from June 5, 1781, to Oct. 31, 1783, and 
framed three Constitutions, the first two of which were rejected and 
the lasl; of which was accepted by the people. 

Gonstitutlonal ConTentlOD of 1791. 

Of the one hundred and nine members of the convention which met 
at Concord Sept. 7, 1791, to revise the Constitution, eleven, — John 
Pickering, Edward St. Loe Livermore, Daniel Humphreys, William 
Plummer, Ebenezer Smi<h, Joshua Alherlon, Jeremiah Smith, Nathan- 
iel Green, Daniel Newcomb Samuel Livermore and Elisha Payne, — 
were lawyers. 

Samuel Livermore was president and exercised the greatest influ- 
ence in the convention. 

A motion in this convention that, 

"Attorneys that practice at the bar be exempted from hold- 
ing a seat in the Senate and House of Representatives " 

was defeated by a vote of 79 to 15. 

This was probably suggested by a law passed in the Colony of Massa- 
chusetts Bay in October, 16C3, in these words : — 

" It is ordered by this Court and the authority thereof that 
no person who is an usual and common attorney in any 
inferior court shall be admitted to sit as a deputy in this 
Court." 

General Laws of Colony of Massachusetts Bay, Ed. 1814, page 98. 

Constitutional ConTcntion of 18o0. 

Of the two hundred and ninety-one delegates who composed the 
Constitutional Convention held at Concord, Nov. 6, 1850, thirty were 
lawyers. They were: — 
Joseph A. Gregg, Derry. Nathaniel Wells, Someisworth. 



Levi Wo<KlbiLpy, Portsmouth. 
Thomas E. Sawyer, Dover. 
John H. Wiggin, Dover. 
James Bell, Gilford. 
Sanborn B. Carter, Ossipee. 



Joel Eastman, Conway. 
Nathaniel G. Upham, Concord. 
Lewis Smith, Henniker. 
Charles H. Butters, Pittsfield. 
William C. Clark, Manchester. 



George W. Nesmith, Franklin. i George Y. Sawyer, Nashua. 

Asa P. Cate, Northfield. | Charles G. Atherton, Nashville. 

Andrew Wallace, Amherst. j Levi Chamberlain, Eeene. 

Edmund Parker, Nashua. Asahel H. Bennett, Winchester. 



Daniel Abbott, Nashville. 
Stephen P. Steele, Peterborough. 



Samuel Morse, Croydon. 
Abiathar G. Britton, Orford. 



Gilman Marston, Exeter. Philander C. Freeman, Claremont. 

Ichabod Bartlett, Portsmouth. i William P. Weeks, Canaan. 

Asa Freeman, Dover. i Franklin Peirce, Concord. 

The president, Franklin Peirce, secretary, Thomas J. Whipple, 
and assistant secretary, Charles H. Bell, were all lawyers. 
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GoDstltutional Gonyentioii of 1876. 

Of the three hundred and seventy members of the Convention 
which met at Concord, Dec. 6, 1876, to revise the Constitution, fifty- 
two were lawyers. They were : — 



John J. Bel], Exeter. 
Gilman Marston, Exeter. 
Charles H. Smith, Newmarket. 
William H. Hackett, Portsmouth. 
Samuel M. Wheeler, Dover. 
George Wm. Burleigh, Somersworth. 
Thomas J. Whipple, Laconia. 
Sanborn B. Carter, Ossipee. 
John M. Shirley, Andover. 
Benjamin E. Badger, Concord. 
William E. Chandler, Concord. 
Edward B. S. Sanborn, Franklin. 
William H. Y. Hackett, Portsmouth. 
Brooks K. Webber, Hillsborough. 
James F. Briggs, Manchester. 
Bradbury P. Cilley, Manchester. 
George A. Ramsdell, Nashua. 
Henry Hutchinson, New Boston. 
Ezra M. Smith, Peterborough. 
Ellery Albee, Winchester. 
William C. Sturoc, Sunapee. 
Samuel B. Page, Haverhill. 
Harry Bingham, Littleton. 
Charles W. Pierce, Orford. 
George F. Putnam, Warren. 
William Bums, Lancaster. 



William W. Stickney, Exeter. 
John S. H. Frink, Greenland. 
John B. Clarke, North wood. 
Alfred F. Howard, Portsmouth. 
George N. Eastman, Farmington. 
Charles S. George, Bamstead. 
George W. M. Pitman, Bartlett. 
Samuel D. Quarles, Ossipee. 
James O. Lyford, Canterbury. 
Jonathan E. Sargent, Concord. 
Isaac N. Blodgett, Franklin. 
Aaron Whittemore, Pembroke. 
William W. Flanders, Wilmot. 
Daniel Clark, Manchester. 
Charles H. Bartlett, Manchester. 
James Sullivan, Manchester, 
Cornelius V. Dearborn, Nashua. 
Albert S. Scott, Peterborough. 
Francis A. Faulkner, Keene. 
Levi W. Barton, Newport. 
George W. Murray, Canaan. 
{ John L. Spring, Lebanon. 
John Farr, Littleton. 
Joseph Burrows, Plymouth. 
Jacob Benton, Lancaster. 
James W. Emery, Portsmouth. 



The president, Daniel Claik, and the secretary, Thomas J. Smith, 
of Dover, were lawyers. 

CoDStltutional Convention of 1889. 

Of the three hundred and twenty-two membera of the Convention 
which met at Concord on Jan. 2, 1889, to revise the Constitution, 
forty-eight were lawyers. They were: — 



Greenleaf K. Bartlett, Deny. 
Charles H. Bell, Exeter. 
Rosecrans W. Pillsbury, Londonderry. 
Greoige B. French, Portsmouth. 
John T. Bartlett, Raymond. 
Christopher H. Wells, Somersworth. 
Woodbury L. Melcher, Laconia. 
George W. M. Pitman, Bartlett. 
Francis M. Hatch, Eaton. 
Joseph B. Walker, Concord. 
Edgar H. Woodman, Concord. 
Isaac N. Blodgett, Franklin. 



Albert P. Davis, Warner. 
Isaac W. Smith, Manchester. 
Abram B. Story, Manchester. 
Benjamin F. Clark, Manchester. 
Henry E. Bumham, Manchester. 
James F. Fassett, Nashua. 
Charles D. Parker, Nashua. 
Amos J. Blake, Fitzwilliam. 
Ira Colby. Claremont. 
Joseph D. Weeks, Canaan. 
John L. Foster, Li.sbon. 
Thomas J. Smith, Dover. 
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William H. Drury, Eppiug. 
John Hatch, Greenland. 
Aaron L. Mellows, Newmarket. 
Calvin Page, Portsmouth. 
Goorge S. Frost, Dover. 
EUery A. Hihbard, Laconia. 
Frank M. Beckford, Laconia. 
John B. Nash, Conway. 
William G. Buxton, Roscawen. 
Amos Hadley, Concord. 
Frank N. Parsons, Franklin. 
William H. Sawyer, Newbury. 



I David Cross, Manchester. 

James F. Briggs, Manchester. 
, Charles H. Bartlett, Manchester. 
' John C. Bickfoni, Manchester. 

Robert M. Wallace, Milford. 

George B. French, Nai^hua. 

Riley B. Hatch, Peterborough. 
, Charles H. Hersey. Keene. 

Levi W. Barton, Newport. 

Charles A. Dole, Lebanon. 

Paul Lang« Orford. 
I William S. Ladd, Lancaster. 



The president, Charles H. Bell, and the secretary, James R. Jack- 
son, were lawyers. 

It thus appears that, of the Convention of 1850, one in ten were 
lawyers; of that of 1876, one in seven were lawyers, and of that of 
1889, one in seven were lawyers. 



Speakers of the Hoose drom 1791 to 1891. 

Whole nimiber, 62 ; lawyers, 60, as follows : — 



William Plumer, 1791, 1702. 
John Prentice, 1794. 
William Plumer, 1797. 
John Prentice, 1798, 1800-4. 
Samuel Bell, 1805, 1806. 
Charles Cutts, 1807, 1808. 
George B. Upham, 1809. 
Charles Cutts, 1810. 
Thomas W. Thompson, 1813, 1814. 
George B. Upham, 1815. 
Henry B. Cha.se, 1817. 
Matthew Harvey, 1818-20. 
Ichabo^d Bartlett, 1821. 
Charles Woodman, 1822. 
Edmund Parker, 1823, 1824. 
Levi Woodbury, 1825. 
Henry Hubbard, 1825-27. 
James Wilson, Jr., 1828. 
James B. Thornton, 18'21>. 
Samuel C. Webster, 1830. 
Franklin Piei-ce, 18.'il, 1832. 
Charles G. Atherton, 1833-36. 
Ira A. Eastman, 1837, 1838. 
Moses Norris, Jr., 1839, 1840. 
John S. Wells, 1841. 



Harry Hibbard, 1844, 1845. 
John P. Hale, 1846. 
Moses Norris, Jr ,18*7. 
Samuel H. Ayer, 1S48, 1849. 
Nathaniel B. Baker, 1850, 1851. 
Jonathan E. Sargent, 1853. 
Francis R. Chase, 1854. 
John J. Prentiss, 1855. 
Napoleon B. Bryant. 1858, 1859. 
Charles H. Bell, 1860. 
Edward A. Rollins, 1861, 1862. 
William E. Cliandler, 1863, 1864. 
Austin F. Pike, 1865, 1866. 
Samuel M. Wheeler, 1869, 1870. 
Asa Fowler, 1872. 
James W. Emei-y, 1873. 
Albeit R. Hatch, 1874. 
Charles P. Sanborn, 1875, 1876. 
Henry H. Huse, 1879, 1880. 
Chester B. Jordan, 1881, 1882. 
Samuel C. Eastman, iaS3, 1884. 
Edgar Aldrich, 1885, 1886. 
Alvin Burleigh, 1887, 1888. 
Frank G. Clarke, 1891, 1892. 
Robert N. Chamberlain, 1893. 



The speaker's chair has been filled by lawyers during eighty-five of 
the one hundred and three years since 1791. 
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Clerks of the House ft'om 1800 to 1894. 

Whole number, 35; lawyers, 21, a8 follows: — 



Moses L. Neal, 1810-12. 
Moses L. Neal, 1816-25. 
Samuel D. Bell, 1820-28. 
Jeremiah Elkins, 1836-38. 
David H. Collins, 1830. 
Harry Hibbard, 1840, IWl. 
Thomas J. Whipple, 1849-52. 
Elleiy A. Hibbard, 1853, 1854. 
Heniy O. Kent, 1857-.59. 
Samuel D. Lord, 1862, 1863. 
Samuel D. Lord, 1865. 



Charles 6. Shackford, 1866, 1867. 
William R. Patten, 1868, 1869. 
Josiah H. Benton, Jr., 1870. 
James R. Jackson, 1871. 
Josiah H. Benton, Jr., 1872. 
Samuel C. Clark, 1873. 
Charles H. Smith, 1874. 
Samuel C. Clark, 1876. 
Edwin P. Jones, 1883-86. 
Stephen S. Jewett, 1891-93. 



The Clerkship of the House has been held by lawyers during fifty- 
one of the ninety-four years since 1800. 

Presidents of the Senate since 1791. 

Whole numher, 75 ; lawyers, 34, as follows : — 



Ebenezer Smith, 1792. 
Oliver Peahody, 1794. 
Ebenezer Smith, 1795, 1796. 
Nicholas Gilman, 1804. 
Samuel Bell, 1807, 1808. 
Moses P. Payson, 1809. 
William Plumer, 1810, 1811. 
• Oliver Peahody, 1813. 
Moses P. Payson, 1813-15. 
Matthew Harvey, 1825-27. 
Samuel Cartland, 1829. 
Samuel Cartland, 1831. 
Jared W. Williams, 1833, 1834. 
Chas. F. Gove, 1835. 
Josiah Quincy, IWl, 1842. 
Titus Brown, 1843. 
Asa P. Cate, 1815. 



James U. Parker, 1846. 
Harry Hibbard, 1847, 1848. 
William P. W^eeks, 1849. 
John S. Wells, 1851, 1852. 
Jonathan E. Sargent, 1854. 
Austin F. Pike. 1858. 
George S. Towle, 1860. 
Herman Foster, 1861. 
Wm. H. Y. Hackett, 1862. 
Chas. H. Bell, 1864. 
Daniel Barnard, 1866. 
John Y. Mugridge, 1869. 
Nathaniel Gordon, 1870. 
Geo. W. M. Pitman, 1871. 
Charles H. Bartlett, 1883, 1884. 
Frank D. Currier, 1887, 1888. 
David Arthur Taggart, 1889, 1890. 



The Presidency of the Senate has been filled by lawyers during 
forty-seven of the past one hundred and two years. 

Clerks of Senate flrom 17^6. 

Whole number, 46 ; lawyers. 36, as follows : — 



Nathaniel Parker. 1803-5. 
John A. Harper, 1806-8. 
Henry B. Chase, 1810-12. 
Samuel A. Kimball, 1813-15. 
Levi Woodbury, 1816. 
Ichabod Bartlett, 1817, 1818. 



William Claggett, 1820. 
Phillip Carrigan, 1821-23. 
Moses Easinian, 1824. 
Samuel Dinsmoor, Jr., 1826, 1827. 
William H. Y. Hackett, 1828. 
Samuel Dinsmoor, Jr., 1829, 1830. 
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Charles G. Atherton, 1831, 1832. 
Winthrop A.Marston, 1833, 1834. 
Asa Fowler, 1835-40. 
John A. Richardson, 1846. 
John H. George, 1847, 1848. 
Francis B. Chase, 1849. 
John H. George, 1860. 
William L. Foster, 1851. 1852. 
George C. Williams, 1853, 1854. 
George S. Barton, 1855, 1856. 
William A. Preston, 1861, 1862. 
Charles H. Bartlett, 1863, 1864. 



Horace S. Cummings, 1865, 1866. 
George R. Fowler. 1867, 1868. 
John W. Currier, 1869, 1870. 
William M. Chase, 1871. 
Luther S. Morrill, 1872. 1873. 
Thomas J. Smith, 1874, 1875. 
Tyler Westgate, 1876, 1877. 
Calvin Sanders, 1878. 
James E. Dodge. 1879-82. 
Frank D. Currier, 1883-86. 
Ira A. Chase, 1887-89. 
Charles J. Hamhlett, 1891-3. 



The Clerkship of the Senate has been held by lawyers during 
seventy-eight of the one hundred and eight years since 1786. 



GoTernors of New Hampsliire, from 1800 to 1894, who haye been 

Lawyers. 

Henry Hubbard, 1842-44. 



Jeremiah Smith, 1809, 1810. 
William Plumer. 1812. 1813. 
William Plmner, 1816-19. 
Samuel Bell, 1819-23. 
Levi Woodbury, 1823, 1824. 
John Bell, 1828-30. 
Matthew Harvey, 1830, 1831. 
Samuel Dinsmoor, 1831^34. 



Jarod W. Williams, 1847-49. 
Samuel Dinsmoor, 1849-^2. 
Nathaniel B. Baker, 1854. 1855. 
Ralph Metcalf, 1855-57. 
Benjamin F. Prescott, 1877-79. 
Charles H. Bell. 1881-83. 
Moody Currier, 1885-87. 



Secretaries of State who hate been Lawyers. 

Whole number. 27 ; lawyers. 9, as follows: — 



Phillip Carrigan, 1805-8. 
Nathaniel Parker, 1809. 
Richard Bartlett, 1825-28. 
Ralph Metcalf, 1831-37. 
George G. Fogg, 1846. 



Allen Tenny. 1861-64. 
Benjamin F. Prescott. 1872, 1873. 
William Butterfield. 1874. 
Benjamin F. Prescott, 1875. 1876. 



Ifattonal House of Representatlyes. Members flrom Ifew Hampshire, 

flrom 1789 to 1809. 

Whole number, 122 ; lawyers. 69. as follows : — 



Samuel Livermore, 1789-93. 
Jeremiah Smith. 1791-97. 
John S. Sherburne, 1793-9H 
William Gorden. 1797-1801. 
Peleg Sprague, 1797-99. 
Samuel Hunt, 1801-05. 
George B. Upham, 1801-03. 
Silas Betton, 1803-07. 
Clifton Claggett. 1803-05. 
Thomas W. Thompson, 1805-07. 
Caleb Ellis. 1805-07. 



Daniel M. Durell. 1807-09. 
Jedekiah K. Smith. 1807-09. 
Francis Gardner. 1807-09. 
James Wilson. 1809-11. 
John C. Chamberlain. 1809-11. 
George Sullivan, 1811-13. 
John A. Harper. 1811-13. 
Samuel Dinsmoor, 1811-18. 
Daniel Webster, 1813-17. 
Roger Vose, 181»-17. 
Jeduthan Wilcox. 1813-17. 
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Charles H. Atherton, 1815-17. 
Josiah Butler, 1817-23. 
Salma Hale. 1817-19. 
Arthur Livermore, 1817-21. 
Clifton Claggett, 1819-21. 
William Plumer, Jr., 1819-25. 
Joseph Boffum, Jr., 1819-21. 
Matthew Harvey, 1821-25. 
Ichahod Bartlett, 1823-29. 
Arthur Liyermore, 1823-25. 
Nehemiah Eastman, 1825-27. 
Titus Brown, 1825-29. 
David Barker, Jr., 1827-29. 
Henry Hubbard, 1829-35. 
Franklin Pierce, 1833-37. 
Samuel Cushman, 1837-39. 
Charles G. Atherton, 1837-43. 
Jared W. Williams, 1837-41. 
Ira A. Eastman, 1839-43. 
Edmund Burke, 1839-15. 
John P. Hale, 1843-45. 
Moses Norris, Jr., 1843-47. 
Amos Tuck, 1847-53. 
Charles H. Peaslee, 1847-53. 



James Wilson, 1847-51. 
George W. Morrison, 1849-51. 
Harry Hibbard, 1849-^. 
George W. Morrison, 1853-55. 
Mason W. Tappau, 1855-61. 
Aarin H. Cragin, 1855-^9. 
Gilman Marston, 1859-63. 
Thomas M. Edwards. 1869-63. 
Gilman Marston, 18(»5-67. 
Aaron F. Stevens, 1867-71. 
Jacob Benton, 1867-71. 
EUery A. Hibbard, 1871-73. 
Samuel N. Bell, 1871-73. 
Hosea W. Parker. 1871-75. 
William B. Small, 1873-75. 
Austin F. Pike, 1873-75. 
Samuel N. Bell, 1875-77. 
Henry W. Blair, 1875-79. 
James F. Briggs, 1877-83. 
Joshua G. Hall, 1879-83. 
Evarts W. Farr, 1879-83. 
Ossian Ray, 1881-84. 
Henry W. Blair, 1893. 



Senators In CoDgress ft'om the adoption of the ConstttatloUy 1789. 

Whole number, 46 ; lawyers, 30, as follows : — 



Samuel Livermore, 1793-1801. 
Simeon Olcott. 1801-5. 
William Plumer. 1802-7. 
Charles Cutts, 1810-13. 
Jeremiah Mason, 1813-17. 
Thomas W. Thompson, 1814-17. 
Samuel Bell, 1823-35. 
Levi Woodbury, 1825-31. 
Harry Hibbard, 1835-41. 
Franklin Pieroe, 1837-42. 
Levi Woodbury, 1841-45. 
Leonard Wilcox, 1842, 1813. 
Charles G. Atherton, 1843-49. 
John P. Hale, 1847-53. 
Moses Norris, Jr., 1849-55. 



Charles G. Atherton, 1853. 
Jared W. Williams, 1853-55. 
John S. Wells, 1855. 
John P. Hale, 1855-65. 
James Bell, 1855-57. 
Daniel Clark, 1857-66. 
Aaron H. Cragie, 1865-77. 
George G. Fogg. 1866, 1867. 
Bainbridge Wadleigh, 1873-79. 
Charles H. Bell, 1879. 
Henry W. Blair, 1879-93. 
Austin F. Pike, 1883-86. 
William E. Chandler, 1887-89. 
Gilman Marston, 1889. 
William E. Chandler, 1889. 
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REPORT OF THE COMMITTEE ON LEGAL HISTORY 

AND BIOGRAPHY. 



BY EDWARD S. CUTTER, OF NASHUA, 
Chairman 0/ the Committte. 



To the Southern New Hampshire Bar Association. 

Your Committee on Legal History and Biography respect- 
fully submit the following report of the members of the bar 
in the district embraced bv our Bar Association who have 
deceased since our last annual meeting. 

In the county of Rockingham, three members of the bar 
have deceased since our last annual meeting, viz. : Ex.-Gov. 
Charles H. Bell and John J. Bell, of Exeter, and Green- 
leaf C. Bartlett, of Derry. 

In the counties of Strafford and Belknap, none. 

In the county of Merrimack, one, viz. : Hon. Charles R. 
Morrison, of Concord. 

In the count}' of Hillsborough, two, viz. : Bernard B. 
Whittemore, of Nashua, and William Little, of Manchester. 

In the county of Cheshire, two, viz. : Amos A. Parker, 
of Fitzwilliam, and Bolivar Lovell, of AValpole. 

In the county of Sullivan, one, viz. : Hon. William H. 
H. Allen, of Claremont. 

Y'our committee have thought proper to include in their 
report very brief biographies of the deceased members of 
the bar, to be preserved among the archives of our Associa- 
tion for future reference. 

A special obituary of Ex.-Gov. Charles H. Bell has been 
prepared by Atty.-Gen. Edwin G. Eastman, and one of the 
late John J. Bell bv Bro. Wm. P. Chadwick, both of which 
we shall have the pleasure of hearing read here to-day 
by the authors. 
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Greenleaf CiLLEY Bartlett, SOU of David and Susan 
(Cilley) Bartlett, was born at Nottingham, X. H., on the 
seventh day of May, 1822, and died at Derry, on the tenth 
day of April, 181)3. 

He came of good family stock on both sides of the house, 
his father coming from the same ancestry as the distin- 
guished family of Bartletts in the east part of this State, of 
whom Ichabod Bartlett, for many years in the early part of 
the present century one of the leading lawyers in Xew 
Hampshire, residing at Portsmouth, was an eminent expo- 
nent ; and his mother belonging to the family of Nottingham 
Cilleys who were so famous in Revolutionary history and 
afterwards. His father was a farmer, and the son, like 
most farmer's boys of that day, was early inured to toil 
whereby he formed habits of industry and firm health which 
were of excellent service to him in after life. 

He was what is termed a self-made man. His father 
being of limited means, his education was wholly obtained 
in the public schools of that day ; but, with his habits of 
industry and love of learning, he soon acquired a good 
practical education, which well fitted him for his chosen 
profession. 

He entered his name early as a student at law in the office 
of James McMurphy, of Epping, a lawyer of good standing 
in his profession with a large practice. 

At the aije of twentv-five, Mr. Bartlett was admitted to 
the bar, and commenced the practice of law in Salem, N. II., 
where he remained till 1854, when he removed to Derry and 
remained there till his death. 

Mr. Bartlett was a good lawyer, thoroughly versed in the 
law and in the practice in our courts. He was a great 
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worker, rising early in the morning and working late at 
night, and was successful in his profession. He prepared 
his cases before sroinor to trial with much labor and great 
care, and tried them with skill and persistency. 

He took great interest in free masonry, was for a long 
time an active meml>er of St. Mark's Lodge, No. 44, at 
Derry, and at one time master of the lodge. 

He represented the town of Derry in the Legislature in 
18G() and 1867. 

He married Charlotte J. Kelley, of Salem, N. H., May 
4, 1854, who survives his death. 

He had five children by her, four of whom survive him, 
and one of them, Greenleaf K. Bartlett, a highly respect- 
able member of the bar, was a partner in business with his 
father for many years before his death. 

Charles Robert Morrison, son of William and Stira 
(Young) Morrison, was born at Bath, in this Stat«, on the 
twenty-second day of January, 1819, and died at Concord 
on the fifteenth day of September, 181)3. 

He received his school education at Newbury Seminary, in 
Newbury, Vt,, and afterwards entered his name as student 
at law in the office of Messrs. Goodall & Woods, at Bath, 
where he continued in tlie study of law till 1842, when he 
was admitted to the bar, and, the junior partner of the firm, 
Hon. Andrew S. Woods, having been appointed associate 
justice of the Superior Court of Judicature, Mr. Morrison 
•was received by Mr. Goodall as a partner in his place, and 
given an equal share of the profits of the business. He con- 
tinued in partnership with Mr. Goodall til' l>^ol, when he 
was appointed associate justice of the Court of Common 
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Pleas. He held that office till 1855, when, there having 
been a change in the politics in this State, that court was 
abolished, and Judge Morrison dropped out of office. He 
then went to Nashua and resumed the practice of his pro- 
fession there. He continued in practice there till 1862, when 
he received the appointment of Adjutant of the Eleventh 
Regiment of New Hampshire Volunteers, and went to the 
front. He was in the battles of Fredericksburg, Vicksburg, 
Jackson, East Tennessee, the \Vilderness and Spottsyl- 
vania, having been wounded twice in the battle of Freder- 
icksburg. In Septeml)er, 1864, on account of disability he 
resigned his office in the army, and returned to New Hamp- 
shire and opened a law office in Manchester, and continued 
in practice there till 1886, when h.e removed to Concord and 
remained there until his death. 

On the 2 2d of December, 1842, he married Susan Fitch, 
of Littleton, who survives him. He had no children. 

Judffe Morrison was the author of several law books of 
great value to the profession in New Hampshire, and more or 
less so elsewhere, viz., a Probate Directory, Justice and 
Sheriff, Town Officer and a Digest of the New Hampshire 
Eeports, in two editions, all of which are to be found in 
universal use throughout the State. 

Such, in brief, are the leading events of .Judge ]\Iorrison's 
very busy, active life. He was of Scotch-Irish descent, 
and in his character manifested manv traits of that indomi- 
table race which has furnished so many eminent men in the 
history of our country. 

Judge Morrison was possessed of a keen, vigorous intel- 
lect, indomitable will, untiring industry, and unflinching 
courage ; ambitious, Ipamed in the law, thoroughly posted in 
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the New Hampshire reports, and devoted to his profession, 
but he lacked many of those popular traits of character which 
are a sine qua non to success as an advocate or presiding 
judcre. 

He was an excellent counsellor at his office, and often con- 
sulted by other attorneys in impoitant cases. 

William Little, son of Dr. Jesse and Susan Copp 
(Merrill) Little, was born at Warren, N. H., March 20, 
1833, and died at Manchester on the nineteenth day of De- 
cember, 1893. 

He fitted for college at Kimball Union Academy, at Meri- 
den, X. H., and was graduated at Dartmouth College in 
1859. He studied law in the office of T. J. Smith, Esq., at 
Wentworth, and afterwards with Morrison, Stanley & Clark, 
at Manchester. He attended the Albany Law School, and 
there received the degree of LL. B., and was admitted to 
the practice of law at Albany in 1861. He came immedi- 
ately to Manchester and opened a law office, and continued in 
the practice of law there until his death. 

Mr. Little was a lawyer of good ability, well versed in 
the law, attended closely to the business of his profession, was 
faithful to his clients, prepared his cases thoroughly for trial, 
and tried them well. He had good business talents and was 
a good collector. His business was not large, but he was 
frugal in his habits and careful about his expenses, and 
thereby accumulated an ample competency which he has left 
to his family. He wrote a history of his native town, War- 
ren, and compiled one of the town of Weare, N. H., which 
are well spoken of as showing good literary taste and ability. 

He married Annie Denay, Feb. 22, 1870, by whom he 
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had three children, two of whom, a son, Thomas D. Little, 
and a daughter, Lillian Little, survive him. His wife and 
another daughter died some vears before his death. 

Bernard Bemis Whittemore, son of Bernard and Jane 
(Holmes) Whittemore, was born at Boston on the fifteenth 
day of May, 1817, and died at Cambridge, Mass., while 
stopping there temporarily, on the fifteenth day of March, 
1893. He was fitted for college at Phillips Exeter Academy, 
and was graduated at Harvard College in 1839. He studied 
law in the oflSces of the Hon. Charles G. Atherton and Hon. 
George Y. Sawyer, and at the Harvard College Law School, 
where he received the degree of LL. B. He was admitted 
to the bar in 1842, and commenced the practice of law in 
Amherst the same year, and continued in the pmctice there 
and at Palmer, Mass., till 1846, when, in company with his 
brother, Francis P. Whittemore, he purchased the Nashua 
Weekly Gazette of William Butterfield, afterwards editor of 
the New Hampshire Patriot. They enlarged and improved 
the Gazette, and after a time issued a daily in connection 
with the weekly, which they continued to publish till July 
1, 1889, when they sold out both papers to the Gazette Press 
Company. Mr. Whittemore was never married, and his 
whole life, for upwards of forty years, was devoted ex- 
clusively to his duties as editor of the Gazette, He was an 
able writer and a thorough, prompt business man. His 
style was concise, clear, and forcible. He was a Democrat 
in politics, and in 1852 and 1853 a member of the New 
Hampshire Senate. After parting with his interest in the 
Gazette he gave more or less of his time to his profession as 
a lawyer. He was a well-read lawyer and a safe counsellor, 
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and many people sought his counsel on account of his sound, 
practical judgment as well as legal knowledge. 

Bolivar Lovell, son of Aldis and Martha (Willard) 
Lovell, was born at Walpole, X. H., Aug. 30, 1826, and 
died at Drewsville, a village in Walpole, on the tenth daj' of 
June, 1893. He received his early education in the public 
schools of his native town, and then, for about three years, 
was employed as a clerk in a mercantile house in Providence, 
R. I. In 1845, he began the study of law in the office of 
his father, who was a practising lawyer at Drewsville. On 
reaching his majority, being without means for his support, 
he accepted the office of a deputy sheriff, and, proving an 
excellent officer, he was appointed sheriff of the county of 
Cheshire, which office he held for the term of ten years. 
In 1862, he was appointed assessor of internal revenue, and 
held the office for eight years. He was admitted to the bar 
in 1869, and commenced the practice of law in Alstead, 
N. H., where he remained till 1882, and then removed to 
Drewsville, and continued in the practice there till his death. 

He was elected one of the Executive Council in 1873 and 
1874, and was subsequently a member of the State Board of 
Equalization. He was married in 1848 to Sarah Lathrop, 
who survives him with three children. 

Mr. Lovell was a good practical business man. a safe 
counsellor, and honestlj'^ and faithfully performed every duty 
in whatever position he was called upon to hold. 

Amos Andrew Parker, son of Xahum and Mary (Deeth) 
Parker, was born in Fitzwilliam, X. H., Oct. 8, 1791, and 
died in that town on the twelfth day of May, 1893, the 
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oldest college graduate and presumably the oldest lawyer in 
the United States. 

He descended from the best New England ancestry, being 
a direct descendant in the seventh generation from Deacon 
John Parker, who emigrated from England in 1635, and 
settled at Lynn, Mass. Rev. Theodore Parker, the eloquent 
pulpit orator and reformer, descended from the same ances- 
try, and of the samie generation. Capt. John Parker, who 
commanded the little squad of patriotic militiamen who 
confronted the British Regulars under 'Major Pitcairn on 
Lexington green on the nineteenth day of April, 1775, and 
Jonas Parker, one of the two who were killed in that skir- 
mish, were of the same family race. His father, Nahum 
Parker, was a man greatly distinguished in his day. He 
was a Revolutionary soldier, a representative in the New 
Hampshire State Legislature for twenty-two years — ten 
years from 17 92 and afterwards twelve years. He was a 
member of the Executive Council, a State Senator, and at 
one time president of that body, and for twenty years was 
one of the judges of our Court of Common Pleas, and in 
1806 was elected by the New Hampshire Legislature a 
United States Senator. 

Amos A. Parker was graduated at the University of Ver- 
mont in 1813. Studied law with James Wilson, of Keene, 
and afterwards with Levi Chamberlain, at Fitzwilliam ; was 
admitted to the bar in 1821 and commenced the practice of 
law at Epping, N. H., where he remained in the practice till 
1823. He then removed to Concord, N. H., and for several 
years was editor of the New Hampshire Statesman. Mr. 
Parker was a good lawyer and a safe counsellor, not inclined 
to stir up litigation but rather to promote jieace in the commun- 
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ity. He belonged to that old school of lawyers which in the 
early part of the present century were found in almost every 
town of any considerable importance throughout the State. 
He was a man of fine personal appearance, of literary cul- 
ture, dignified, of courtly manners, precise and punctilious. 

His many public addresses, delivered on educational, 
literary and patriotic subjects, published in the newspapers of 
the day, show excellent literary taste and ability. He held 
many public offices in the gift of his fellow-townsmen, and 
was honored and respected in the community where he was 
born and spent most of his life. 

Mr. Parker was three times married ; first, in 1822, to 
Miranda W., daughter of Rev. Daniel C. Saunders, first presi- 
dent of the University of Vermont ; second in 1828, to Mary, 
daughter of Gen. Michael McClary, of Epsom, and third, in 
1879, to Julia E. Smith, of Glastonberry, Conn., he then being 
of the age of eighty-eight years and his wife whom he then 
married of the age of eighty-six. His wives were all ladies 
of literary culture and distinction. 

By his first marriage he had three children, and by his 
second marriage four, some of whom survive him. 

William H. H. Allen, son of Rev. Joseph and Lyna 
(Abbott) Allen, was born at Winhall, Bennington County, 
Vt., Dec. 10, 1829, and died April 25, 1893. He fitted for 
college with Joseph Perry, of Keene, and entered Dart- 
mouth College in 1851, and was graduated in 1855, one of 
the best scholars in his class. After his graduation he 
taught school in Hopkinton, Mass., one year, and then com- 
menced the study of law with Wheeler & Faulkner, of 
Keene, and afterwards studied with Farnam F. Lane, of 
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Keene, and Burke & Waite, at Newport, and was admitted 
to the bar in Sullivan County in 1^58. In the autumn of 
that year, he was appointed clerk of the courts for Sullivan 
County, which office he held till 1863, when he was ap- 
pointed paymaster in the volunteer service of the United 
States Army, which office he held till the close of the War 
of the Rebellion. He then entered into the practice of law 
at Newport, and remained there till March, 1868, when he 
removed to Claremont and went into practice there, and re- 
sided there till his death in 1893. In 1867 he was ap- 
pointed judge of prolmte for Sullivan County, and held that 
office till 1874. In 1867 he was appointed register in 
bankruptcy, and held that office till 1876, when he was a])- 
pointed associate justice of the Supreme Court, which 
office he held till March, 1893, when he resigned it on ac- 
count of ill health. 

Judge Allen married Ellen E., daughter of John Joslin, 
in 1856. She died in 1873, and in 1874 he married Sallie 
S., daughter of Dr. John Sabine, of Surry, who survives 
him. He has left seven children survivinof him, havinsr lost 
three, who died in infancy many years ago. 

Judge Allen was a diligent student in college, and ranked 
very high in his class. He was a well-read lawyer, but unfor- 
tunately had some peculiar personal traits of character which 
taken in connection with his want of experience in the trial 
of causes before a jury while a practising lawyer, partially 
unfitted him to be a good nisi pnus judge. But his opinions 
delivered at the law terms of our Supreme Court, as pu1>- 
lished in the New Hampshire Reports since 1876, are excellent 
in stvle and substance, creditable alike to himself and the 
very able Court of which he was a conspicuous member. 
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CHARLES H. BELL. 



BY EDWIN G. EASTMAN, OF KXRTER. 



The Hon. Jeremiah Smith has recently contributed to the 
*• Bench and Bar of New Hampshire " a very able and com- 
prehensive delineation of Mr. Bell as a lawyer and a citizen, 
80 that whatever may be said of him by me at this time must 
of necessity be lar^elv in the nature of cumulative evidence. 

Mr. Bell retired from active practice at the bar in 18H8, 
and my acquaintance with him did not bejrin until long after 
that date. But after I knew him, he frequently sat as a 
referee in causes, and for one or two terms of court, in the 
absence of our county solicitor, he performed the duties of 
that office, so I had some opportunity to observe hitn while 
acting in a judicial capacity, a« well as in that of a practising 
lawyer. Posses.^ed of great common sense, he made a most 
admirable referee. He was always courteous; his rulings 
upon (]uestions of law were clear and decided, but never 
arbitrary, and in judging of men and weighing testimony he 
was equalled by few and exceeded by none. So it came to 
be understood that unless a party had a good case, it was 
not wise to refer it to Mr. Bell. 

The issue in the first case in which I saw him as referee 
related to the amount due for cutting the wood and tim])er 
on a certain lot. The trial occupied several days and many 
witnesses were examined upon one side and the other, but 
the final determination of the case depended upon the testi- 
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mony of the defendant's principal witness, a plausible fellow, 
ready of speech, and endowed with the ability to fill all the 
gaps in the evidence upon his side of the case. The referee 
listened attentively to the story of this witness and took very 
full notes of his testimony and it then seemed as though the 
defendant must win ; but the result was otherwise. Some- 
time after the case had been decided, Mr. Bell stated to the 
writer that the testimony of this witness had very little 
weight with him in determining the result, because, said he, 
manifestly he was one of those " gentlemen who prove too 
much." 

As a practising lawyer, Gen. Marston once said of him 
" he was one of the very best lawyers we had, he ought never 
to have retired from practice " ; and Albert R. Hatch declared 
that when in full practice, no man at the Rockingham bar 
could try a case better than Mr. Bell ; that he stated matters 
of law or fact very clearly and concisely ; that he seldom 
cross-examined witnesses to any length ; that his judgment 
as to the competency of evidence was most remarkable, and 
that although his arguments to the jury rarely occupied more 
than thirty or forty minutes, he would in that time elaborate 
and explain all the essential points upon which he relied in 
his case. 

As an example of the facility with which he could express 
his ideas, it is said, that when he was a member of the Legis- 
lature, a certain committee desired to introduce a resolution 
in which it was very important that the subject to be em- 
bodied should be plainly, exactly, and briefly set forth. 
Several members of the committee attempted to draft the 
resolution, but none of them reached a satisfactory result. 
Finally it was suggested that they see Bell, and get him to 
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try it. He was seen, and the matter which they desired to 
state was explained to him. After a few minutes' reflection 
he took his pencil and wrote, without erasure or interlinea- 
tion, exactly what was wanted. 

Those who knew Mr. Bell when he was at his best as a 
awyer, say that he was not a close student of the books, 
but that he was well gi'ounded in the leading principles of 
the law, to which was added a sort of intuitive power 
which enabled him, in nearly every case, to reach a correct 
conclusion. On one occasion, having argued the question 
of the admissibility of certain evidence before the court with 
great ability, a brother lawyer said to him, " Bell, you must 
have examined that question with some care." "Oh, no,*' 
said he, " I thought it over, and felt in my bones that I 
must be right," and the court so held. 

His associates at the bar have many pleasant recollections 
of him, because of his many quiet, witty sayings, but they 
especially recall his artistic skill. It was his custom to at- 
tend court whether engaged in a trial or not, and when not 
so engaged he quietly sketched with his pencil on half sheets 
of paper the scenes in the court room as they transpired. 
In one notable case OTOwinor out of the settlement of an 
estate, there was much bitterness of feeling between the liti- 
gants, who were women. The trial lasted two or three 
days, and Mr. Bell sat by and sketched all the leading 
characters and incidents as they occurred with so much 
accuracy that the Court, the members of the jury, counsel, 
and the parties could be readily distinguished as they had 
appeared in different attitudes from time to time as the trial 
progressed, the whole making a most laughable and comical 
scene. 
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One occurrence well illustrates the witty replies he some* 
times made. During the old militia days Mr. Bell was the 
captain of a company organized in Exeter and named the 
" Sullivan Guards " ; this company was ordered one fall to 
muster at Nashua ; their unif onus were rather seedy in ap- 
pearance, and desiring to make a good show at the muster 
they borrowed the uniforms of a company in Lynn called the 
" City Guards." Upon the outside of the clasps of the belts 
belonging with these uniforms was a big brass plate upon 
which conspicuously appeared the lettei's **C. G.," standing, 
of course, for the name of the company to whom the uniforms 
belonged. The day for the muster came and the ''Sullivan 
Guards," ensconced in their borrowed clothes, duly arrived 
at Nashua and were drawn up in line in front of the leading 
hotel of the place, when a newspaper reporter appeared, 
saluted Capt. Bell, asked the name of the organization, 
whei-e it was from, and the number of officers and men in 
his command ; having received the desired information, he 
saluted the captain, and was about to enter the hotel when 
he espied the letters *'C. G." upon the ])elts ; he then turned 
back and saluted the captain again, and said, ''I understood 
you to say, captain, that your company was called the ' Sulli- 
van Guards.'" "Yes," said the captain, with a sphinx-like 
expression upon his face. "Well, then, what does that *C. 
G.' stand for ? " " Oh ! " replied Capt. Bell, " in Exeter we 
spell Sullivan with a ' C " 

In public life he discharged the duties of the positions 
which he was called upon to fill, with ability, dignity, 
fidelity, and to the satisfaction of the people of his State. 
His ancestors were men of note, and he took a pardonable 
pride in maintaining the honor of a distinguished name, but 
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in so doing, his innate modestly concealed this ambition from 
all except his most intimate friends. 

That he had decided literary tastes, especially in matters 
relating to historical and biographical subjects, is evidenced by 
his life of Chief Justice Richardson, written at the early age of 
thirteen, the History of Exeter, numerous addresses and es- 
says, and finally "The Bench and Bar of New Hampshire," a 
work representing much labor and careful research, and one 
which must be of great value to all who take an interest in 
the lawyers of our State. It has been suggested that possi- 
bly a greater variety and vivacity of style in portraying the 
lives and characters of the men who are mentioned in this 
book might have been adopted ; but we must remember that 
the author was not the maker of these men ; he simply took 
them as he found them, and recorded who they were and 
what they did, and as such records he has performed his 
duty faithfully, honestly, and in most instances impartially. 

Mr. Bell was a most exemplary citizen. He had decided 
convictions upon all the questions of the day, but he never 
forced his opinions upon others ; quietly and without osten- 
tation he took and maintained the positions that he deemed 
to be right, thus making the force of his character and 
example felt in the community in which he lived. 

Always approachable, fair, self-poised, and sagacious, his 
advice and counsel were often sought by his fellow-citizens 
in matters of public and private concern. 

Reserved in manner, he sometimes appeared to those who 
did not know him to be cold and unsympathetic, but no man 
had a kinder heart or was more ready to assist another in the 
promotion of any worthy object than he. Perhaps, in nis 
youth, these qualities were more conspicuous than in later 
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life. One of his classmates, in college, writing of him sa\'s^ 
" He was, I think, the most popular member of our class. 
His signal natural ability, his urbanity and social habits 
endeared him to his classmates and they were ready to bestow 
upon him any class office in their gift." 

Endowed by nature with those elements of mind and heart 
that make men great, and surrounded by conditions favor- 
able to the development of those elements, he has left a 
record which is creditable to himself and adds a new lustre 
to a name lonor famous in the annals of our State. 



ALBERT RUYTER HATCH. 



BY CALVIN PAGE OF PORTSMOUTH. 



Born in the town of Greenland, in this State, on the 
tenth day of October, 1817, Albert Ruyter Hatch entered 
Bowdoin College and was graduated in 1837 before he was 
twenty years of age. 

His father, the late Hon. John K. Hatch, who was a 
member of our State Senate in 1843 and 1844, taught his 
only son that the foundations of sure success rested only in 
patient industry and the devotion of every faculty to the 
perfonnance of the work to which he was called. 

It seems to us who knew his deceased cousin, the late 
Hon. John Hatch George, and who to-day honor his other 
cousin, who is to be the President of our Association for the 
coming year, that Mr. Hatch belonged to a family of born 
lawyers, and it was but natural that upon his graduation 
from college he should immediately enter upon the study of 
the law with great enthusiasm ; and with the teachings of 
his father firmly implanted in his heart, there could be no 
possibility of his failure. 

The late Ichabod Bartlett was then in active practice, and 
was known all over the State as a great lawyer. In the 
office of Col. Bartlett, at Portsmouth, and under his direct 
oversight, Mr. Hatch, while pursuing his studies, saw a 
great deal of practice and hard work, and here he cultivated 
those habits of industry and close attention to his chosen 
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profession which, for the last quarter of a century of his 
life, made him one of the foremost lawyers of our State, 
and a model practitioner. 

He was admitted to the bar in 1841, and was soon recog- 
nized as a rising lawyer, honest, industrious, and capable ; 
and it was a well known fact in Portsmouth, that any per- 
son desiring the services of an attorney, could never call at 
young Mr. Hatch's oflSce without finding him at his desk. 

He never sought notoriety, and, as far as possible, avoided 
all public mention of his name, but in 1847 and 1848 he 
was induced to allow himself to represent the town of Ports- 
mouth in the Legislature, and in 1848 he was appointed 
solicitor for the county of Rockingham and also clerk of the 
United States Courts for the District of New Hampshire. 

In 1856 all of the Democratic officials of the State were 
removed by address of the Legislature, and with them Mr. 
Hatch was removed from his office as solicitor. But his 
term of service had been of great value as a preparation for 
the large practice then beginning to come to him. In the 
prosecution of criminal cases he had been obliged to contend 
against such lawyers as Daniel M. Christie, John S. Wells, 
James Bell, Amos Tuck, W. H. Y. Hackett, and James W. 
Emery, and others then famous for their ability and shrewd- 
ness, and what Mr. Hatch here learned he never forijot. 

Mr. Hatch was in no sense a politician. He was a Demo- 
crat from principle and could never yield his convictions of 
duty for the sake of policy or temporary advantage, prefer- 
rin<r to do what he believed to be rio^ht, regardless of the 
allurements of power or of office. Had his party been in 
power in this State he would have been a governor and a 
senator, but, though unable to bestow upon him the honors 
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he deserved, the party never ceased to respect and esteem 
him, and his advice and counsel were frequently sought and 
always heeded. 

ft- 

He was a vestryman and prominent member of the Epis- 
copal church, a director in many private and public enter- 
prises, and an active member of all* the masonic bodies of 
the city and State. He w^as elected and served' with great 
success as Commander of DeWiit Clinton Commandery of 
Knights Templar, for twenty-five successive years, — a ser- 
vice without a parallel. 

In 1878, on account of his extensive law practice, which 
had steadily increased year by year, he was obliged to 
resign his position as clerk of the United States Courts, 
having held this also for twenty-five years. 

He then began to devote himseK more than ever to the 
profession to which he was so firmly attached, ])ut his friends 
urged him to again accept an election to the Legislature, and 
against his wishes and his ])etter judgment, he was induced 
to yield to them, and in 1873, 1874, 1875, and 1876 served 
with distinction in the House, tilling the oflSce of Speaker 
in 1874, under very trying circumstances, to the general 
acceptance of all. At the same time he was a member of 
the Board of Aldermen and School Committee of the city, 
and, taking a deep interest in school and city affairs, he was 
scarcely ever absent trom their meetings. He was a hard 
worker in every position in which he was placed, and soon 
found himself overwhelmed and l)roken down with the burdens 
imposed upon him. To his friends, urging rest and a change 
of scene and climate, his only reply was, "I have my work 
to do and must do it," and so he toiled on, until rest and 
chan<re of scene and climate could not avail him, and on 
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Sunday, the fifth day of March, 1882, at his home in Ports- 
mouth, he rested from his labors. 

As a scholar, he was a superior, and his knowledge of 
books and the best literature was remarkable. He had a 
large miscellaneous library of the choicest works, and his 
studious habits and retentive memory had made him familiar 
with its contents. 

In social life he was a gentleman in the truest sense of the 
word. Dignified in his bearing, he may have seemed to 
those, who did not know him well, cold and indifferent, but 
to those who really knew him, he was a most delisrhtful com- 
panion, — a man to whom one could not fail to be attached 
and from whom one always parted with reluctance. His 
entertaining conversation, full of wit, wisdom, and satire, is 
well rememl)ered by some of us, and a recent publication, 
by a well-known author, recalls a remark made by him, 
which well illustrates the keenness of his wit. At a funeral 
of an aristocrat, of the generation preceding Mr. Hatch, at 
which he was present, the clergyman stated that a relative 
of the deceased had left him by will a legacy, upon condition 
that he changed his name and adopted the profession of a 
gentleman, and he had done so. Mr. Hatch's attention 
being called to this by a friend, as he came from the church, 
he simply remarked, " He was not eminent in his profession." 

If he had any enemies it was not of his own choice. He 
had many friends and they who could call him a friend 
had no need to go further to find the truest friend that ever 
drew breath. 

In public life no man ever accused him of fraud, wrong, 
or deceit, and none of his followers ever feared that the flag 
he bore would be dishonored. 
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As a lawyer he was learned and ready, fortified at every 
point, faithful and persistent to the end, quick to perceive 
and quick to apply, and of incomparable industry. It 
mattered not whether he was employed by one who paid 
generously or by one who was unable to pay anything. The 
question of compensation for his services never entered his 
mind. 

He was ever true to his client, and could never be induced 
to believe that a client of his was not honest and in the right. 
No person ever employed him without receiving the benefit 
of every faculty he possessed, as well as being sure that the 
case would be presented in the l)est po5*sible shape. There 
probably were and are better " jury lawyers " than Mr. Hatch 
was, but in his arguments before the court and full bench, in 
clearness of statement and logical deduction, he has not been 
surpassed. 

Twenty-five years ago the trial of a cause before a jury, by 
a careful lawyer like Mr. Hatch, involved a vast amount of 
clerical labor. Almost every word of the testimony was 
written out in full by him, even when he was the senior 
counsel or had the asr^istance of a student. If he had an 
opportunity, either by day or by night, before the argument, 
he carefully fastened together with tape all the sheets of the 
evidence, in book form, and made an accurate index. He 
always endeavored to get time to prepare for argument after 
the evidence was in, and many a long night was spent by him 
in writing out his arguments. "Exordium" and "perora- 
tion " were familiar words to the student in his office who, 
after a trial, curiously examined the great pile of papers 
which had grown out of it. And when I recall the fact, that 
at one term of our court he was engaged in eleven successive 
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jury trials, in the greater part of which he had no assistance 
save the student who was fortunate enough to be in his 
office, I cannot comprehend how, at the same time, he could 
meet his friends with a pleasant recognition and a charming 
anecdote, keep himself well posted regarding the news of the 
dav and the literature of the time, and still attend to the 
thousand public and social duties which his position im- 
posed upon him. 

The first time I ever spoke to Mr. Hatch, he was in con- 
sultation with a gentleman, in comparison with whom, to 
my boyish fancy and inexperience, Mr. Hatch was but a 
pigmy. I had heard of him as a modest countrj' lawyer, 
whose fame had extended not even over his own State, 
while the other gentleman, famous as a lawyer and a states- 
man all over the United States, had just returned from 
fighting the battles of his country, a victorious major 
general, admired and worshipped by hundreds of thousands 
of his countrymen, and I looked upon him with awe and 
reverence. 

Years afterwards, as the members of the bar of Rocking- 
ham County met in the court room at Exeter, to pay their 
tribute of respect and esteem to Mr. Hatch's memory, this 
same distinguished gentleman, loaded with additional 
honors, sat with us, waiting for the close of our exercises, 
that he might resume the suspended jurj^ trial in which he 
was engaged ; and I knew then, after having enjoyed Mr. 
Hatch's acquaintance for over seventeen years, ten of which 
were spent in his office, that it was no disparagement to 
Gen. Butler to say that, as a lawyer, Albert R. Hatch was 
more than his equal. 

Mr. Hatch left two daughters, and two sons who naturally 
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adopted the profession in which the family is famous, and 
both of them are members of our bar, — Hon. John Hatch, 
of Portsmouth, who is well known to us all, and Hon. 
Francis M. Hatch, of Honolulu, who has a large and lucra- 
tive practice, has been Vice-President of the provisional 
government, and is now its Minister of Foreign Affairs. 

When Albert R. Hatch died, the city of Portsmouth 
mourned one of its most valued citizens, the State of New 
Hampshire lost one who during all his life did it nothing 
but honor, and this bar, in my judgment, one of its bright- 
est ornaments. 



ROGER AND FREDERICK VOSE. 



BY J. O. BBLLOWSf OF WALPOLS. 



Roger Vose, son of Rol)ert and Miriam Vose, was born 
in Milton, Mass., Feb. 24, 1763, and was the lineal descend- 
ant in the fourth generation of Robert Vose, who came from 
England in 1(>35, and settled in that part of Dorchester 
which is now Milton. By birth he waM related to the lead- 
ing families of the Bay Province and thus a member of that 
remarkable aristocracy, which in early days exercised so 
strong and beneficial an influence in the building up of the 
political system of New England. 

Of the early life of Roofer Vose but little is known. In 
1790 he was graduated at Harvard College, and the fact 
that he was then twenty-seven years of age shows that 
some influence, and probably poverty, delayed the completion 
of his education to what was in those days a very late period 
of life. Among his classmates at Harvard were Samuel 
C. Crafts, Richard Cutts, and George Sullivan, all after- 
wards members of Congress and men of political influence ; 
Joseph Dennie, who ranks among the best of our early 
writers and literary men, and who was in college and through 
life among Roger Vose's most intimate friends, and Josiah 
Quincy, the wise and far-seeing manager of the many public 
matters intrusted to his care. 

After graduation, Roger Vose appears for a time to have 
taught school in Milton, but where or under what teaching 
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he fitted for the profession of the law is not known. Tradi- 
tion says that he came to Walpole, N. H., and entered upon 
the practice of the law in that town which was his home for 
the remainder of his life, in 1795 or a little later, but his 
name first appears ui)on the Docket of the Superior Couit 
of Judicature for the county of Cheshire, for the May 
term, 1797, 

To understand why a young man of marked ability, fresh 
from the leading college of the land and reared near one of 
its largest cities, should be willing to enter upon his profes- 
sional career in an obscure yillage like Walpole, it is 
necessary to tjlance at the conditions that then made our 
smaller country towns more attractive to the young and 
ambitious than the cities. 

With the closing years of the French and Indian War, the 
settlements had begun to push inland from the seaboard, and 
the opening of the Revolutionary War found the Connecticut 
Valley well filled with newly planted villages, full of that 
fresh and vigorous life that comes with the settlement of a 
new country. From 1750 to 1775 was the boom j)eriod of 
South Western New Hampshire, characterized by precisely 
the same conditions as have again and again been witnessed 
as our civilization has moved westward. The Revolutionary 
War checked the growth of new settlements, and its close 
found the country greatly impoverished, its commerce 
destroyed, and its manufactories yet to be created, while the 
lack of good roads and public conveyances compelled each 
community to become as nearly as possible self-supporting. 

Under these conditions the country towns recuperated 
much more rapidly than the cities, because the fields of fresh 
and virgin soil that surrounded them at once responded to 
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the farmers' toil, while the interrupted commerce and ruined 
industries of the cities took a much longer time to revive. 

Owing to the lack of means of communication, each little 
village was compelled, as far as possible, to provide for its 
own needs. The home loom wove the wool and flax its 
fields produced into the cloth its people wore. The village 
hatter made his hats from the fur of the beaver that lingered 
bv the streams. The miller CTound the farmers' wheat and 
corn into the flour and meal they consumed, and the saw- 
mills scattered alonff the brooks did all the work machinerv 
then did to the lumber, from which, with saw, adze, and 
plane, the village carpenter laboriously constructed the 
stately colonial mansions that still stand in every New Enor- 
land village, monuments to the honest, faithful work and 
architectural wisdom of its founders. Indeed, in those days, 
l>eyond a little tea and coffee, some spices, broadcloth, silk, 
and an occasional bit of sugar for the few wealthy, and huge 
quantities of rum and brandy, each town was almost self- 
supporting and independent. 

In the villages, then so isolated for want of good roads and 
public conveyances, where for lack of machinery so many 
things must be made by slow and laborious processes, em- 
ployment was afforded for many people of different trades 
and occupations ; and where the surrounding fields were 
fertile the centre soon grew rich and prosperous from the 
active busy life its home market created. 

Under these conditions from about 1780 to 1820 resulted 
the ideal period of Xew England village life during which 
the larger part of what was best in the land of talent and 
intellect turned to the country towns and scattered through 
them to gmvitate to the cities as soon as good roads, 
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regular public conveyances, and the invention of labor-saving 
machinery allowed the business, trade, and manufacturing to 
concentrate in these larger centres. 

When Roger Vose came to Walpole, he found there con- 
ditions remarkable in themselves and most agreeable to a 
man of his intellectual culture and keen relish for social pleas- 
ure. In his own profession he found, in active practice there> 
Samuel West, that brilliant young lawyer whose early death 
prevented his attaining the position he deserved ; Francis 
Gardner, an able though somewhat eccentric man; and Jere- 
miah Mason, among the greatest of New Hampshire's many 
great lawyers. Nor were the neighboring villages lacking in 
lawyers whose names and fame are not yet quite forgotten. 
Across the Connecticut in Westminster, Vt., were Stephen 
Rowe Bradley and his son William Czar Bradley, both men 
of wit and eleciuence. To the north at Charlestown lived 
Benjamin West, — the rival and perhaps the equal of Mason, 
— Hubbard, and Chamberlain. Stoddard held the eloquent 
W^ilson, and Keene contained Newcomb and Cooke. 

Walpole was then a literary centre of such impoiiance that 
it was said even to **give tone" to Cambridge. Its news- 
paper, the Fanners Museum^ then under the editorship of 
Vose's classmate and friend, Joseph Dennie, took high rank 
and was widely circulated through the country, and its book- 
store published books of a character and variety that would 
be creditable to a modern publisher. Here, too, then lived 
Parson Fessenden and his son Thomas G. Fessendeu, editor 
and poet, Joseph T. Buckingham, and many lesser worthies 
whose names are almost forgotten. There were gay nights 
then at the village tavern, revelries so noted that we are 
told even a ceilain venerable Bishop always timed his pastoral 
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journeys northward so that he might spend at least two nights 
with the Walpole wits. 

. In this brilliant circle Roger Vose was conspicuous. Nature 
had given him a mirth-compelling countenance and added 
keen wit and lively humor. Tradition has preserved many 
of his notable sayings so well that it is dangerous to repeat 
witticisms that might be mistaken for quotations from Joe 
Miller, nevertheless some of them may bear recalling. 

The daughter of a wealthy man had received from her 
father a very small gold watch, a rare present in those days, 
and the judge's daughters had seen the wonder and were dis- 
cussing it and differing as to its size. " How large did you 
think it, father ? " said one of them appealing to him. '* About 
as big as a piece of chalk," was his reply ; and to him belongs 
the honor of first using that well known and accurate com- 
parison. 

Good old Parson Dickinson one dav said to Jud<?e Vose 
with much unction : " How sweet and pleasant it is to see 
brethren dwell together in unity," and he responded, refer- 
ring to the neighboring village of Unity, then somewhat 
noted for its quarrelsome citizens, " You never could have 
lived in Unity or you would n't say so. Parson." 

When his law practice flourished and prosperity smiled on 
his exertions, he built for himself a fine house upon a hill 
top, where he looked down over the village gi*aveyurd on 
the fair valley of the Connecticut. " How do you like your 
new house?" asked a friend. "Very well," was the reply, 
"plenty of neighboi's and very quiet ones, and then I am 
always lookino: bevond the grave." 

"Who are you mourning for?" demanded the judge of 
one of his gay young students, as he entered his office one 
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day clothed in black. ** My sins, sir/' answered the youth. 
" Did n't know you had lost any," was the quick response. 

When in Congress, a Southern member called his atten- 
tion to a passing drove of mules, saying, " There go a drove 
of your constituents, Vose." '* Yes, I see," was his reply, 
** going South to teach school and run for Congress." 

Some wild chaps from a neighboring town took smTej> 
titiously from Walpole a cannon which it claimed to own ; 
Judge Vose brought suit to recover the gun, but was de- 
feated in the trial. The triumphant defendants discharged 
the cannon under the windows of the court house as the 
verdict was announced. " May it please your Honor, the 
case is already reported," said the quick-witted lawyer, 
gravely rising and addressing the Court. 

It is impossible, now, to determine with accuracy Roger 
Vose's leijal attainments. That thev wore considerable is 
shown by the frequency with which his name appears on the 
dockets of the court, and the high standing of the opposing 
counsel. 

In 1809 Gov. Jeremiah Smith desired to place him on the 
bench of the Superior Court of Judicature, but political dis- 
sensions in his council prevented his carrying out his 
wishes. In 1818, however, he was appointed Chief Justice 
of the Court of Common Pleas for the second judicial dis- 
trict, and he continued to hold that office until the court was 
abolished in 1824 by legislative enactment. He was a 
member of the State Senate in 1801), 1810, and 1813, and 
member of the Thirteenth and Fourteenth Congress from 
1818 to 1817. 

Jan. 4, 1801, he married liebecca, daughter of Col. 
John Bellows, and had by her five children, one of whom 
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died in infancy ; one son and three daughters survived him. 
Some ten vears before his death, which occurred Oct. 
26, 1841, he was stricken with paralysis, while attending 
court at Keene, and was ever after an invalid. 

Frederick Vose, the only surviving son of Roger Vose, 
was bom at Walpole, X. H., Nov. 2, 1810, and was 
graduated at Harvard College in 1822. He tlien studied 
law in his father s office, and commenced the practice of his 
profession at Walpole in 1825, and continued in active busi- 
ness as a lawver in that town until his sudden death from 
apoplexy, which occurred Nov. 16, 1871. 

He represented the town of Walpole in the Legislature of 
1833, and was a member of the State Senate in 1847 and 
1848. From 1847 to 1854 he was one of the Bank Com- 
missioners, and served as Judge of Probate for the county \ 
of Cheshire from Sept. 26, 1835, to Nov. 13, 1841. He 
was twice a candidate for Congi*ess from his district, 
but failed to be elected. He held, too, many offices of 
high business trust, l)eing President of the Keene National 
Bank, trustee of several savings banks, besides filling 
various other positions of responsibility. 

Judge Vose never married, passing his rjuiet and unevent- 
ful life in the small town where his father had labored 
before him, and it was his fortune to witness the gradual 
decadence of that village life of which his father had seen 
the prime. As the facilities for public conveyance were 
increased, and the inventor devised new labor-saving ma- 
chinery, the many small but varied industries of the village 
disappeared, and their workers sought the larger centres, 
where their skill was needed. The home loom was banished 
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to the attic, the famous press ceased to turn out its volumes, 
the old tavern, once thronged with wits and scholars, 
degenerated into the summer boarding house. One by one 
the great men who gave dignity and influence to the little 
town passed to other and busier scenes, or finished out their 
days amid the growing quiet of its streets. Thus he saw 
the old time glory of his village slowly fade into the quiet, 
calm, and inconspicuous conditions of the present day. 

Judge Frederick Vose was a skilled and accomplished 
lawyer, who thoroughly understood law as a science. He 
was so modest and retiring in his disposition, and so averse 
to all public display, that he rarely conducted the actual 
trial of causes before court or jury, but his well recognized 
legal ability caused his services to be eagerly sought by 
other lawyers, in matters of weight and importance, and his 
clientage relied on him as an absolutely safe adviser in their 
business matters. While he was a discourager of brawls 
and needless litigation, he ever insisted that every man 
should show exact regard for his neighbor's rights, and per- 
form his contracts as he had made them. 

He was the best type of a country lawyer ; while his 
breadth of legal knowledge and uprightness of character led 
him to despise the tricks of the i)ettifogger, his training and 
surroundings made him ready to investigate with i)atienee, 
skill, and learning, all matcers which his country clientage 
submitted, small in themselves, but of vast importance to 
them. 

In the preparation and drafting of legal papers he showed 
rare talent ; those he prepared were models of correct legal 
style and expression, couched in terse and precise language 
that conveyed his meaning with absolute clearness and cer- 
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tainty, and written with a neatness and legibility not oft^n 
found among men of our profession. 

In company he was silent and retiring, but with his inti- 
mates he was social and genial, interesting in conversation, 
and showing that he possessed in no small degree his father's 
wit and humor. In hid business interviews he was as pre- 
cise and terse in his speech as he was in his legal documents, 
confining himself strictly to the matter before him, and 
never using a superfluous word or making an unnecessarj^ 
sufforestion. To the students in his office he was kind and 
considerate, and seemed to take pleasure in explaining away 
the difficulties thej' encountered in their studies with a clear- 
ness and patience that made him an admirable legal teacher. 

He was a man of strong convictions in all matters in which 
he took interest. A Democrat in politics, and verj" liberal in 
his religious views, he contributed cheerfully and freely to the 
8ui)port of all the churches of his town. Kind and generous 
to his immediate familv and relatives, he was most chari- 
table in his delicate and secretive way to the poor and 
needy, and always ready to aid all worthy public enterprises 
with his purse or services. 

Thus he passed a half century of useful business life in 
the narrow confines of the village of his birth, and if he sac- 
riticed there talents that in broader fields would have won 
greater honor, wealth, or fame, who will say his days were 
lost? 
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BY WILLIAM P. CHADWICK, OF EXRTER. 



It 18 a pleasure, Mr. President, and I esteem it an honor to 
speak a word at this time in memoiy of the late Hon. 
John J. Bell. I am unable, from my own knowledge, to cite 
instances of his professional skill or draw an estimate of his 
professional capacity before a court or a jury, and there are 
present many gentlemen of the bar, Mr. Bell's contemporaries 
in practice, far better qualified than I to speak upon these 
matters. My real acquaintance with Mr. Bell began after 
he had retired from active practice, and I knew him inti- 
mately only during the last years of his life ; but during 
these years I obtained an insight into a very interesting 
character of which I shall speak very briefly. 

The events in his professional life are well known to 
the gentlemen present. He was born in Chester, the home 
of the Bells, in 1827, the elder son of the late Chief 
Justice Bell, and a grandson of the late Samuel Bell, who 
was for many years governor of New Hampshire, and after- 
wards, a United States senator. It was natural that he 
should follow in the footsteps of these distinguished ancestors 
and choose the law as his profession. In 1848, at the age of 
twenty-one years, he was admitted to the Hillsborough bar, 
and afterwards practised law in Nashua and Milford. In 
1850, he removed to Maine to care for his father's interests in 
that State, and in 1864 removed to Exeter, where he lived 
till the time of his death, in August of last year. For the 
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first ten years of his residence in Exeter he was engaged 
in active practice, and in 1876 became the first judge of 
Exeter's local court which was at that time first established. 
In this capacity he gave this couil; a name and reputation 
most unusual with inferior tribunals. 

One of the present leaders of the Massachusetts bar lately 
informed me that having on an occasion tried a case before 
Judge Bell, the wonder then came into his mind as to what 
must have been the quality of New Hampshire's Supreme 
Justices " when," as he said, " she afforded to grace a local 
court with so scholarly a jurist." 

For eight years Mr. Bell represented Exeter in the Legis- 
lature where his sensible judgment and distinguished ability 
in debate gave him a position of acknowledged leadership. 
The varied quality of his high talents was strikingly attested 
by his appointment to the chairmanship of two of New 
Hampshire's most important committees, and committees 
which differed so much in their resi^ective functions. I refer 
to the House Committee on the Revision of the Statutes, 
and the commission for determining the Massachusetts 
boundary. 

But it is not these conspicuous honors, nor his conspicu- 
ously honorable public service that I wish to dwell on, con- 
clusive though they were of merited public esteem. It is 
the personality that interests us ut this time, and of this it 
is a pleasure to speak, for it is very satisfying. The quality 
of Mr. Bell's mind was eminently judicial, and it has seemed 
to me that his mind lacked the power to be anything else 
than judicial. He was not a successful partisan. Al- 
though his knowledge of law was accurate and extended, 
and his mind accurate and well trained, the fact that he 
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was almost ideally just in his nature, and carried into the 
court room his own conscientious conceptions of justice, not 
only for' his own client, but for his opponents and all 
others interested, unfitted him as an advocate in many 
kinds of causes. 

It was interesting to see how this judicial quality and love 
of justice were manifested in his political life. While he 
was a firm believer in his own political party and was honor- 
ably ambitious through that party to serve the people and 
further the cause of good government, he was yet not afraid 
to criticise the acts and policies of the party if in his opinion 
they were open to criticism. As a result of this honest fair- 
ness and of his unwillingness to adopt certain modern politi- 
cal methods, partisan politicians disliked him and antagonized 
him. 

I remember two remarks which Mr. Bell made while call- 
ing upon me the day on which I began the practice of the 
law. One well illustrated his faith in the common sense a^d 
political wisdom of the people ; the other was characteristic 
of his own personality. In comparing the Constitution of 
New Hampshire with that of Colorado he made this striking 
comment : " The one," he said, "trusts the people ; the other 
charges them with incapacity and disloyalty." As he was 
departing he said, " I do not know whether or not it is your 
purpose to make your ' work ' a work of service to humanity. 
If it is, you will find not only that the Law is a most scholarly 
profession but that no profession will present to you as many 
opportunities for doing good." In this remark it seems to 
uie Mr. Bell suggested the ideal which he constantly pursued. 

The story is told that one day a would-be client called 
upon Mr. Bell, and, after telling a long story of domestic 
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infelicity and unhappiness, asked that a divorce be procured. 
" Have you any money ? " asked Mr. Bell. " No." " Then," 
said Mr. Bell, in that vigorous and dominating tone, hand- 
ing his visitor a ten-dollar note, " take this and buy your 
wife a present, and don't let me hear anything more about a 
divorce." This remark and many similar acts suggested by 
his high sense of duty and accountability as well as from his 
well-known generous impulses pretty well illustrated the 
character of John J. Bell. Those who knew him intimately 
or saw him frequently knew that his life was almost con- 
stantly a routine of great and little benevolences. Being 
possessed of great wealth, he was constantly importuned by 
the poor and degraded, who always found him a wise and 
generous friend. And though he was a man of refined mind 
and brilliant intellectual attainments and though holding a 
high social position, he did not withhold his companionship 
from those who were lowly and poo)\ 



IRA PERLEY. 



Born at Boxford, Mass., Nov. 9, 1799. 

Associate Justice of the Superior Court of New Hamp- 
shire, 1850-1852. 

Chief Justice of the Supreme Judicial Court of New 
Hampshire, 1855-1859 ; 1864-1869. 

Died at Concord, N. H., Feb. 26, 1874. 

An excellent sketch of Judge Perley will be found in 
Bell's **The Bench and Bar of New Hampshire," pp. 
105-108. 
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The third annual banquet of the Association took place 
at the New Eagle Hotel, Concord, N. H., at half past four 
o'clock. The postprandial exercises were in charge of 
Dennis F. O'Connor, of Manchester. At his invitation the 
following toasts were responded to : — 

The Supreme Court, Robert M. Wallace, of Milford. 

The Pulpit and the Bar, Rev. B. W. Lockhart, of Manchester. 

The State of New Hampshire, Edwin G. Eastman, of Exeter. 

Reminiscences of Judges and Lawyers, Ellery A. Hibbard, of Laconla. 
The Relations between the Older and the Younger Members of the Bar, 

George A. Ramsdell, of Nashua. 
Success in the Profession, Hosea W. Parker, of Claremont. 

The Lawyer as a f/aw-maker, P. H. Sullivan, of Manchester. 

The Clerks and the Jury Box, Thomas D. Luce, of Nashua. 

The Grafton and Cods Bar Association, Samuel B. Page, of Haver hill. 
The Dignity of the Bar, A. P. Carpenter, of Concord. 

The New Hampshire Bar, Josiah H. Benton, Jr., of Boston. 
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PREFACE. 



This, the fourth part of the published proceedings of the Asso- 
ciation, completes the first volume of the publications. The title 
page and index for this volume will be found in the back of this 
part. 

It is believed that the volume will be found to be a valuable 
addition to the literature of our state. The addresses have been 
upon subjects of especial interest to the attorneys of the state and 
the biographies preserve in permanent form the chief characteris- 
tics of men who have helped to place the bar upon the firm, up- 
right, and honorable basis of to-day. 

In this connection we can not refrain from congratulating the 
members upon the successful career of the Association up to this 
time. The steady interest which the members have taken in its 
welfare, the constantly increasing membership and the high stand- 
ard of its meetings are evidence of its growth and permanency. 
All must feel that the Association has come to stay, that its 
influence will be a factor to be counted on in the future and that 
it may always be depended upon to work for that high standard of 
excellence in the practice of our profession, which requires the 
attorney to be honest, learned, fair dealing, and vigilant to gain 
the right for his client. 

As the Association enters upon its second four years let each 
member bend his energies towards this result ; let him enter into 
its work with renewed interest ; let i\s all pull together towards 
that highest standard which should be the final goal of all. 
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OFFICERS AND COMMITTEES 



OF TBB 



SOUTHERN NEW HAMPSHIRE BAR ASSOCIATION. 



FOR THE YEAR 1895. 



OFFICERS. 

President — Charles H. Burns, of Wilton. 
First Vice-President — Ellert A. Hibbabd, of Laconia. 
Second Vice-President — Ira Colby, of Claremont. 
Secretary and Treasurer — Arthur H. Chase, of Concord. 

Executive Committee. 

Frank S. Streeter, of Concord; Henry B. Atherton, of Nashua; Harry 
G. Sargent, of Concord; Charles H. Burns, of Wilton; and Arthur H. 
Chase, of Concord. 

STANDING COMMITTEES. 

On Publication, 

Frank N. Parsons, of Franklin; Harry G. Sargent, of Concord; Henry 
F. Hollis, of Concord. 

On Legal History and Biography, 

Joseph B. Walker, of Concord; Daniel Hall, of Dover; James A. 
Edgerly, of Somersworth ; Josiah (i. Bellows, of Walpole; Erastus P. 
Jewell, of Laconia; John M. Mitchell, of Concord; T. E. O. Manin, of 
Portsmouth; Charles J. Hamblett, of Nashua; William P. Chadwir-k, of 
Exeter; John H. Riedell, of Manchester. 

On Pictures and Portraits, 

David Cross, of Manchester; Henry Robinson, of Concord; Francis C. 
Faulkner, of Eeene; Anson S. Marsliall, of Concord. 
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On the Earlier Publication qf Opinions by Court. 

David A. Tagj^^t, of Manchester; Arthur O. Faller, of Exeter; Samuel 
W. Emery, of Portsmouth ; Robert J. Peaslee, of Manchester. 

On the Revision of the Rules qf Court 

George A. Ramsdell, of Nashua; Charles B. Gafney, of Rochester; 
Charles G. Connor, of Exeter; Charles B. Hibbard, of Laconia. 

On Remedial Procedure. 

Joshua G. Hall, of Dover; Don H. Woodward, of Keene; Charles F. 
Stone, of Laconia; William H. Drury, of Manchester; JohnH. Andrews, 
of Manchester; John B. Nash, of Conway; George £. Cochrane, of 
Rochester; John Hatch, of Portsmouth; Charles H. Knight, of Exeter; 
John £. Young, of Exeter. 

On the Literature cf the Lavs. 

William L. Foster, of Concord; Thomas Leavitt, of Exeter; C. H. 
Hersey, of Keene; Arthur W. Silsby, of Concord; Robert G. Pike, of 
Dover; William F. Russell, of Somersworth; Edwin F. Jones, of Man- 
chester; Arthur W. Whittemore, of Dover; George H. Warren, of 
Manchester; Louis G. Hoyt, of Kingston. 

On Professional Deportment. 

Ira Colby, of Claremont; E. B. S. Sanborn of Franklin; Calvin Page, 
of Portsmouth; E. G. Eastman, of Exeter. 
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NOTICE OF THE FOURTH ANNUAL MEETING. 



CoNXORD, N. H., Feb. 12, 181K5. 

You are cordially invited to attend the fourth annual meet- 
ing of the Southern New Hampshire Bar Association, to be 
held at the Court Room in the new library building in this 
city, on Friday, February 22, 1895, at 12:80 o'clock P. m. 

PROGRAMME. 

Election of officers and general business. 

President's address J. S. H. Frink, of Portsmouth. 

Annual address 6. M. Carpenter of Rhode Island. 

Discussion. — Subject; The Best Method of Arranging the Law Depart- 
ment in the New Hampshire State Library. 

Short addresses and biographies. 
General discussion. 

The fact that Judge Carpenter, of tlie I'nited States 
District Court, is to deliver the annual address, assures a 
large and interesting meeting. It is hoped tliat the lawyera 
will give the special subject of discussion their careful atten- 
tion, and will express freely tlieir views thereon, in order that 
in installing the law library in tlie new building, the very 
best methods of arrangement may be used. 

The Association will dine at the New Eagle Hotel at 4 
o'clock p. M. This will give tlie lawyens from botli the 
northern and southern parts of the St4ite an opportunity to 
attend both exercises and banquet, and to return home tlie 
same evening. 
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The post-prandial exercises will be especially attractive. 
Blaisdell's orchestra will furnish music. 

Tlie annual meetings of this Association have come to be 
one of the events of the year in the busy lives of the 
attorneys of our State. The first tliree meetings have been 
very successful, both in point of interest and attendance. 
The Executive Committee expect every lawyer in the State 
to lend his personal aid to the success of these annual meet- 
ings and to the Association itself. In this way the attorneys 
of our State will l)ecome more closely l)Ound together, and a 
feeling of good fellowship be established among them. The 
committee desire, if possible, to raise tlie number attending 
this year al)Ove one hundred. Please make a personal and 
earnest effort to be present at this annual meeting, and give 
this Association your hearty support. 

In order that tlie committee may perfect arrangements for 
the meeting, please fill out and return by next mail the 
enclosed postal card, so that the committee may know by 
Febiniary 18 the exact number expecting to be present. 

Frank S. Stueeteu. 

Henry B. Atherton. 

Harry G. Sargent. 

J. S. H. Frink. 

Arthur H. Chase. 



FOURTH ANNUAL MEETING. 



BUSINESS. 



The fourth annual meeting of the Southern New Hami)- 
shire Bar Association was held at the State Library Building 
in Concord, on the twenty-eecond day of February, 1895, in 
accordance with the foregoing notice. Between eighty and 
ninety attorneys from different parts of the State were 
present. 

Officers and committees for the ensuing year were chosen 
and appointed, as set forth on pages 337 and 338, supra. , 

Following the election of officers there was a brief discus- 
sion by the attorneys present as to the best methods of classi- 
fying and arranging the law librarj' in the new State Library 
building. 




Hon. J. S. H. Frink. 



THE PRESIDENT'S ADDRESS. 



BY J. S. H. FBI17K OF PORTSMOUTH. 



I desire tx) acknowledge my appreciation of the honor of 
presiding over the deliberations and convivialities of this 
assembly of men, — always learned and sometimes festive. 

We assemble to-day under happier auspices than one year 
ago. Then sickness seemed "• to infest the very life-blood of 
our enterprise." Our beloved president of that year arose 
from his sick bed to preside over our meeting. For the 
major part of liis term of office liis sickness had been so seri- 
ous that our " fears " as to its final result " alternately belied 
our hopes, as our liopes belied our feai*s." 

None present will ever forget liis touching and impressive 
address on that occasion. Many a manly breast heaved with 
emotion and some earnest eyes were moist with tears as we 
listened to his pathetic language and exalted sentiments. 

It seemed to us the valedictory of a wise counselor, tlie 
l)enediction of a beloved brother. 

To-day, however, witli grateful hearts, we welcome his 
presence here, in apparently restored healtli. 

This association has been especially fortunate in being 
able, during its existence, to secure men eminent in our pro- 
fession to "speak" to us at our annual gatherings. Our 
good fortune in this behalf has continued with us, and we 
have been able to call here to-day a jurist from a neighboring 
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State, who, if unknown to many of you in person, certainly 
is not in name and fame. 

That I may not defer, longer than seems necessarily appro- 
priate, your desire to listen to him, I shall limit my remarks 
to a few trite, but I hope not impracticfd, suggestions, touch- 
ing our "cmft." If we were not pi-oud of the social, 
business, and political influence of its membera, it would, 
indeed, be strange. Aside from the clanship that recognizes 
in the profession of one's choice its preeminent worth and 
value to the country ; history justifies us in claiming that the 
lawj^ers of this country, from the days of the Revolution, 
have held its highest offices, shaped its governmental policy, 
framed and inteipreted its constitutions and laws, as well as 
adjusted the conflicting riglits and obligations of their fellow 
citizens. 

To adopt the quotation of our orator of last year (which 
he enforced l)y an exhaustive compilation of statistics) to this 
day even, the ascendency of our art has justified the asser- 
tion "that in all free governments, of whatever form they 
may be, the members of tlie legal profession will l)e found at 
the head of all parties." 

The question suggests itself to every thinking member of 
our fraternity, what duty devolves upon us and our succes- 
sors if we would maintain the influence and prestige of our 
profession ? 

Education, integrity, and progress should l)e our watch- 
words. These qualities furnisli the key to the problem we 
propound to ourselves. By education I do not mean simply 
that knowledge of the law which enables a student to pass 
successfully the examinations for admission to practice. I 
intend that broader and higher erudition that compels esteem 
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and imparts confidence, and makes its possessor a ruler and 
not a servant of his fellows. 

The profession was never better educated than to-day, to 
subserve the interests of suitors in our limited range of liti- 
gation, but may it not be lacking in that broad learning and 
general culture that distinguished many of the lawyers of 
half a century ago ? 

It is almost impossible, under our rigid system of examina- 
tion, for a young man to gain admission to the bar without 
some substantial and practical knowledge of the law. The 
very fact that he is aware that he must undergo such an 
ordeal, and that many fail, stimulates the student to a careful 
preparation. 

I recognize here some of the younger members of the pro 
fession, who but recently endured the two days' torture and 
uncertainty of these examinations. The wonder, to my mind, 
is that they acquit themselves so creditably under the nov- 
elty and excitement of such a situation. I often feel, that 
without some special preparation, the reputation of one mem- 
ber, at least, of the committee, would be in jeopardy, should 
he, under the same circumstances, be compelled to make 
answer to the questions he has himself prepared. 

Parenthetically, let me recite the questions propounded to 
me for admission to the Iwr. It was a county committee. 
Its members are now all dead, but their memories will ever 
be fragrant with any member of our profession who had the 
esteemed privilege of knowing tliem. It consisted of the 
lawyer, soldier, and statesman. Gen. Gilman Marston ; of that 
learned jurist and most just and correct man, Judge William 
W. Stickney ; and one other, my preceptor, my friend and 
relative, a more accomplished lawyer and scholar than whom. 
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the bar of tliis State has seldom, if ever, known, Albert R. 
Hatch. The duty of examining me devolved upon Judge 
Stickney. With fear and trembling I approached his pres- 
ence, but retained sufficient self-possession to answer cor- 
rectly the following questions, and no more : 

What is your age ? 

Where did you graduate ? 

Witli whom have you studied and for how long a time ? 

Where do you propose to practice ? 

Are you a son of Mr. Frink of Greenland ? 

It was an oral examination. There could l)e no adverse 
criticism upon my composition, punctuation, spelling, or pen- 
manship, and I was duly admitted to practice in the courts 
of New Hampshire. 

But to resume, our examinations, unlike those in the law 
schools of England, France, and (iermany, and some in our 
own country, are limited to the most practical questions in 
the administitition of tlie law. The student may be pro- 
foundly ignorant of history, biograpliy, science, the classics, 
and poetry, and yet pass a most successful examination for 
admission to practice. It has l^een a mooted question liow 
far gross violations of the rules of ortliography should count 
against him ; but the history and philosopliy of jurisprudence 
may be a sealed book to him, and the abstract study of the 
principles of the law may te a pursuit to which he has given 
as little thouglit as to the moral precepts of the Koran, and 
yet he may outrank all his fellows in the examination. If he 
can distinguish between the actions of tort and contract, can 
with some apparent sense solve the hypothetical problems 
propounded to him, and has a sufficiently retentive memory 
to answer the legal definitions found in tlie books, he is, 
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under our system of examination, qualified for admission to 
practice. I do not mean, here, to enter any sweeping protest 
against this mode of procedure. I do not say that in order 
to serve his clients well in our State, it is a %ine qua non that 
the practitioner should know much, if anything, of that sys- 
tem of law, which is the origin and substratum of our 
English system, or that it would aid liim or his clients, 
essentially, if he had read, ever so appreciatively, Hobbs or 
Bentham, or Austin, yet I do believe, if he would ever attain 
the higher honors of the profession, in statecraft, on the 
bench, or in practice, he must know something beyond the 
mere technics of every day law. 

We must remember that while the culture of the members 
of our profession has, to say the least, remained stationary, 
the general education of the people has enlarged, and the 
structure of society has changed. The practice of the law 
has become a vocation, and is no longer a mere occupation. 
It engages (after he is fully launched into practice) all the 
practitioner's time, powers, and thoughts. The busy lawyer 
has but little opportunity to acquire other knowledge, than 
to keep abreast of the current topics of the day. That much 
his neighbor does. No longer does tlie squire's learning 
excite the envy and admiration of his fellow citizens. They 
soon discover that, except in the technology of his profession, 
many of them are as learned as he. No village is so remote 
in these days, that the lines of Goldsmith can be applied 
with any appositeness, to the lawyer of the vicinage (or the 
vicar either, as to that), 

^* And stiH they gazed, and still the wonder gr^w, 
That one smaU head could carry all he knew/' 
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The moral of this lesson is, that the foundation of what- 
ever education and culture the lawyer would acquire outside 
his law books, must be laid broad and deep, before he enters 
upon the practice of his profession. The higher educated the 
profession, the greater influence it will possess, and the higher 
honors it will attain. The suggestion may be worthy of 
some consideration, whether we act wisely, when we ignore all 
academic requirements for admission to the bar, and rely 
solely upon the applicant's apparent knowledge of the ele- 
ments of the law. 

There is no profession, in which there are so few charla- 
tans, as the law. A lawyer may be the most useful or the 
most pernicious member of his community ; and to the credit 
of the profession it may be said that the larger part of them 
choose the better course. 

The ignorant lawyer can do much less harm, than the rapa- 
cious one. The member of our profession, who for his own 
gain foments discords and encourages suits, is a disgrace to 
the brotherhood. It has alwajrs been regarded discreditable 
to the lawyer to invite employment. I take from Mr. Bell's 
interesting work on the " Bench and Bar of New Hampshire," 
the lines of the King's attorney, Wyseman Cloggett, written 
upon reading the advertisement of a brother practitioner in 
the New ffampshire 0-azette : 

'^ Pray is it not a thing surprising, 
To see a lawyer advertising? 
Tho' law's the plea and the intent, 
Yet lawyers should quote precedent. 

** True it is, there's no dispute on*t, 
A tree's best known by the fruit on't, 
So he that sells the choicest wine, 
Need have no bush (that is) no sign." 
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To advertise for general business without laudation of 
one's abilities is certainly neither against good morals, good 
taste, nor precedent in these days ; to laud one's own abilities 
is only offensive egotism, but to seek clients for the purpose 
of advising and encouraging the commencement of specula- 
tive suits, is a crime against the welfare of the community, as 
well as the character of our profession. 

But a more grievous offence than all is, to wittingly and 
willingly promote suits and hold out delusive hopes of suc- 
cess, and conduct suitors through expensive and protracted 
litigation, with no other probable result than disaster to them, 
and gain to the attorney. 

It is not possible, in this enlightened civilization, that the 
words of Gibbon, upon the decline of Roman jurisprudence, 
will ever iSnd verilScation again, in the conduct of our profes- 
sion, yet we will do well to avoid even the semblance of these 
evils, which he depicts in the following words : 

" The noble art (of law) was fallen into the hands of those 
who, with cunning rather than with skill, exercised a sordid 
and pernicious trade. Some of them procured admittance 
into families for the purpose of promoting differences and 
encouraging suits. Careless of fame and justice, they are 
described for the most part as ignorant and vicious guides, 
who conducted their clients through a maze of expense, of 
delay, and of disappointment, from which after a tedious 
series of years, they were at length dismissed, when their 
patience and fortunes were almost exhausted." 

One other suggestion, only, and I will yield to your impa- 
tience to hear our distinguished brother. 

To retain the respect of intelligent laymen, we must prune 
our mode of procedure of those technicalities that embarrass 
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and fetter the administration of justice. It is in their interest, 
as well as our own, that we pursue our profession. It is to 
determine their rights, not oxLr%^ that Courts of Law are estab- 
lished and maintained. That judge or practitioner is not the 
most honored and revered by the intelligent public, who is 
the most learned in the technicalities of the law, and the 
most rigid in their enforcement ; but he whose mind is broad 
and enlightened, and who can grasp and apply the general and 
fundamental principles of the law ; who employs precedent as 
a measure of enlightenment, and not as a means of embarrass- 
ment, and who by a judicious system of amendments within 
the limits of his discretion, prevents the miscarriage of jus- 
tice. 

The mere technicalist may be learned but he is not useful 
to the community. 

The conservatism which holds fast to that which can stand 
the test of an enlightened intellect and conscience is a virtue ; 
but that is a false conservatism that hampers and clogs all 
spirit of progress in our profession, and renders the adminis- 
tration of the law, the butt and jest of all educated wits out- 
side our ranks. 

The spirit of progress has pervaded all other professions 
and business pursuits, shall it pass by the law? No longer 
does the physician employ indiscriminately the old practice 
of phlebotomy, or the educated clergyman insult the intelli- 
gence of his auditors by the doctrine of infant damnation. 

Can it be possible that our system of jurisprudence had 
attained its full stature at its birth, both in principle and 
method ? If so, why is its interpretation so often uncertain, 
and its administration so fluctuating ? 
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The law, according to Chief Justice Holt, " should not con- 
sist in particular instances and precedents, but in reason." 

Particular instances and precedents are useful in discern- 
ing the reason of the law, but are oftentimes false guides 
when followed blindfolded. 

But it is in the administration, not in the construction of 
the law, that precedent most frequently misleads us. 

The law is and should be, within a reasonable degree, cer- 
tain and arbitrary, but the remedy should l^e elastic and prac- 
tical. 

The form of procedure should be such that in the language 
of our constitution, every suitor can have his remedy, 
" promptly and without delay." 

There can be but little criticism upon the mode of proced- 
ure in our state courts, to-day. 

It is as simple as it is just. 

Half a century ago, however, there appear to have been vex- 
ations and uncertainties, which if they did not parallel the 
famous case of John Hampden of 1636, certainly encouraged 
delays that were unnecessary and results that were unsatis- 
factory. 

It is impossible that the administration of justice in any 
court, however exalted, should command the approbation of 
intelligent men, outside our profession, when it permits a mis- 
carriage of justice, by reason of informalities, that can be 
cured without prejudice. To enforce my proposition, let me, 
not suppose a case^ hit cite one^ and suppose a colloquy. 

We all know that federal jurisdiction is not general but 
statutory. A citizen of this state brings an action against a 
citizen of another state, in our state courts. The defendant, 
upon the ground of diversity of citizenship, removes the suit 
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to the federal court, by petition. Tn his petition, the defend- 
ant alleges that he is a citizen of one state and inartificially 
that the plaintiff is a resident of another. 

The informality of his allegation of citizenship escapes the 
observation of counsel, until the suit is tried to the jury, a 
verdict rendered, and tlie case argued before the appellate 
court. Then it is discovered, that the plaintiff is not 
described in the petition in the formal language of the stat- 
ute as a citizen^ but as a resident of New Hampshire. 

There is no dispute about the facts of the diverse citizen- 
ship of the respective parties. One stroke of the pen, strik- 
ing out the word " resident" and substituting the word " cit- 
izeh," would correct the error; yet so inelastic and artificial 
is the practice of that high tribunal, that in accordance with 
a series of decisions of the supreme court, such amendment 
cannot be allowed. The judgment is reversed and the case 
remanded to the state court for apparent want of federal 
jurisdiction, which does in fact exist. How can counsel ever 
persuade a client that such procedure is formulated to aid in 
the establishment of the just rights of parties, " speedily and 
without delay?" 

The plaintiff, perhaps, is an intelligent and educated mer- 
chant. In all erudition, except the law, he is the peer of the 
lawyer to whom he has entrusted his cause. 

He calls upon his attorney to learn the progress of liis case, 
when the following dialogue ensues : 

Merchant, — How does my case get along? 

Attorney, — I am sorry to be obliged to inform you that it 
has been remanded to the state court. 

Merchant, — For what reason ? 
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Attorney. — Because you are described in the petition for 
removal as a resident and not as a citizen of New Hampshire. 

Merchant. — But if there is any distinction, I am none the 
less a citizen. Whv cannot the one word be substituted for 
the other? 

Attorney. — I regret that by the practice of the United 
States Court such an amendment is not allowable. 

Merchant. — Why not, so long as it is in accordance with 
the indisputable fact? 

Attorney. — I cannot explain to your satisfaction, why not ; 
only that the Supreme Court of the United States has so 
holden, in the now recent cases. 

That suitor departs, forever impressed with the idea that 
the administration of the law is entangled with artilScialities 
that embarrass the enforcement of rights, where justice is 
plain and its execution might be direct and simple. 

He might use the words of Plautus, and say, " Nes cis tu 
quam^ meticusora res sit in ad-judicem.^^ I translate, (not 
because my auditors would not readily catch the meaning of 
the quotation in the vernacular but because I can't use the 
Continental pronunciation of Latin.) "You little know, 
what a ticklish thing it is to go to law." 

It is very manifest, however, that no lawyer or layman can 
more regret such a harsh administration of the law than some 
of the judges who have felt constrained to follow it in 
adherence to precedent; for none have made such strenuous 
but unavailing efforts to correct it by appropriate legislation 
as they. 

When cases are determined on issues foreign to their 
merits, the common sense of the thinking public detects it, 
and rebels against such travesty of justice. The people, who 
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are taxed to support our courts of law, demand a simple, 
expeditious, and intelligent trial of causes ; and all rules that 
delay or hinder such a trial, bring courts and practitioners 
alike into reproach. Thinking men are constantly watching 
us. They little care or know whether the 7th replication to 
the 10th plea raises the proper issue or not, but they do feel 
that when the proper facts exist, under the law, to secure a 
certain result, some mode of procedure ought to be adopted 
to accomplish it. 

This has not been a cheerful address, but I close with the 
general observation, that I take no pessimistic view of the 
future of our profession. 

Rich men may outstrip its members in the race for political 
honors, and specialists may crowd them from certain ancient 
positions of emolument, but I believe it will continue a 
trusted and honored profession, — educated, upright, and pro- 
gressive. 

" In its pursuit, hereafter, as heretofore, — 
Many wiU find bread, — no more — ^life's mere subsistence, 
Few will find wealth and ease, the common quest, 
Others, seek fame, that hovers in the distance." 

All men are not alike adapted to secure the higher honors 
of the profession. The most masterful will win the race; 
and yet, there is much less difference in native ability, than 
we are apt to suppose. 

Industry and integrity are the sterling virtues, that win 
the trust and confidence of the community. These qualities 
are at the command of all of the law's votaries. Impassioned 
eloquence may dazzle or move its auditors, sensational 
declamation may attract or startle thero> but neither can pre- 
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vail against stem facts, or reverse the immutable principles 
of law and justice. 

In the law, of all professions, success awaits him who 
most deserves it. Its practitioners are constantly before the 
public eye. No philosophical or doctrinal confusion can 
obscure the fallacies of their argument, and no mound of 
earth can hide the errors of their practice. They must stand 
or fall on their own merit. It should be an encouragement 
to every young practitioner, that with decent health and no 
innate obliquity, he has within his own control the elements 
of success in his profession. Upon the deep foundation of 
honest, faithful, and intelligent labor he may build his for- 
tune and his fame. 
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THE CURE OF THE DEFECTIVE AND DISORDERLY. 



BY 6. M. CABPBNTER OF KHODE ISLAND. 



Mr. President and Gentle]veex of the Association: 

I have, with much satisfaction, come to join in your annual 
festival. I feel assured that such assemblies are to us 
especially valuable and important. Our profession is interest- 
ing as well as laborious ; but I hardly think it would be 
called a charming pursuit, except by those who are interested 
in technique for its own sake ; and few even of those would, 
I think, imagine for themselves an ideal state of existence 
in which they would forever practice the law. There is 
indeed a charm, but it is not a permanent and enduring 
charm, in what have been called " the terrible folios of the 
civilians and the canonists, their majestic stream of central 
print overflowing into rivulets of marginal notes, sedgy with 
citations." In practice we deal often with abnormal and 
often with painful cases. The law itself is an extremely 
artificial system, its methods are in the highest degree con- 
ventional, formal, alid ungmceful ; the habit of constant con- 
flict is not altogether favorable to the growth of friendly 
feeling; and the enforcement of the law seems to the dis- 
orderly always harsh and to the orderly sometimes ungra- 
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cious. It is especially desirable, therefore, that we should 
indulge ourselves with social and friendly meetings, in which 
the strenuous debates of legal life may be laid aside, and in 
which, if we must remember that we are of the profession, 
we may not so much talk law as talk about the law. Indeed, 
I should have been better pleased to-day if I had been able to 
bring to your notice a complete discussion, with a reliable 
conclusion, on some question entirely unconnected with our 
professional pursuits. But I shall be able, at this time, only 
to lay before you some suggestions as to the possible and 
desirable development of the law in a single particular, — 
that is to say, in respect to the care and discipline of the 
deficient and defective classes of our people. 

It has often been made ground of complaint against our 
profession, and perhaps with some justice, that we pay too 
little attention to the development and improvement of the 
law. Most of us are, indeed, so fully occupied in adminis- 
tering the law as an art that we have little time to study it as 
a science. A practical knowledge of some of the present 
defects of the law, and some little experience in attempting 
to remedy them, have had a tendency, also, to warn some of 
us not to be suddenly fascinated by new proposals for 
improvement. The truth is that the professional class is 
always and everywhere the extreme conservative class. The 
members of each profession have always been observed to be 
tolerant of proposed changes of theory and of practical 
policy, when they fall outside the domain of their own pro- 
fession ; but they resist to the last any suggestion of improve- 
ment within those limits. All advance and all improvement 
has thus far been made against the corporate opposition of 
that professional class to whose department of human 
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thought or activity it especially belonged. This general 
statement is not invalidated, but on the contrary is rather 
emphasized, by the fact, which ought not to be overlooked, 
that the greatest leaders in all improvements have been, in 
most cases, members of the professional class. I do not 
undertake to inquire whether, on the whole, more harm than 
good has resulted from this habitual attitude of the members 
of the learned professions ; nor am I concerned with the 
defence of any profession except our own. But I am sure 
that a consideration of the general nature of the problems 
which the scientific lawyer has to solve will disclose that we, 
as a class, are not altogether to blame for the defects which 
may be found to exist in the present system of our laws. 
The law is not, as many have apparently supposed, a system 
of rules, in derogation of natural liberty, and imposed upon 
society by an external authority, and containing within itself 
a power adequate to its own enforcement. The law is no 
more than a formulated expression of the average conscience 
of the people. The statutes and the decisions of coui*ts are 
evidence by which that average rule may be ascertained. 
When the written law falls below that standard it is supple- 
mented by the common consent of the community ; when it 
goes beyond that standard it has no force as a law of action. 
That law which is to be permanently and univereally binding 
must find its authority in the dictates of the highest con- 
science. An intelligent and all-controlling benevolence is 
the informing spirit of a perfect law, and the indispensable 
condition of its existence. The fundamental touchstone of 
the law we take to be justice ; and justice is but one form of 
an enlightened charity. " The arch-abolitionist," said Mr. 
Emerson, « * * ♦ is Love, whose other name is Justice, 
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which was before Alfred, before Lycurgus, before slavery, 
and will be after it." 

So far, then, as our business is to interpret and administer 
the sense of the community, it may be said that the members 
of the profession of the law have performed their duty with 
a reasonable measure of fidelity. But occupying, as we do, 
the vantage-ground, standing at the center of information, 
and being the custodians of the mechanism of the law, we 
cannot discharge ourselves from the further duty to educate 
as well as to interpret the public conscience. To protect the 
rights of all, and at the same time to enforce on all the law 
of mutual service, — this is our counsel of perfection, this is 
indeed the ultimate aim of the law; and to this end it 
becomes us all, so far a^• possible, to make some contribution. 

With reference, then, to the disonierly and dependent 
classes of the community, it is plain that a rational method of 
treatment must base itself on an accurate knowledge of the 
true nature of the evil which is to be remedied. Under the 
head of the disorderly and dependent classes, or, as perhaps 
they are better denominated, the deficient and defective 
classes, are grouped three sub-classes of persons, whose dis- 
ciplinary treatment, so far as it may be said to have had any 
rational basis, has heretofore proceeded on three separate 
theories of the nature of the disease to be treated. The first 
of these sub-classes contains first, those who are disorderly 
by conscious intention, including those who unlawfully injure 
others and who are the criminals in the ordinary sense of the 
word; secondly, those who unlawfully injure themselves, 
among whom are all the varieties of drunkards, and those 
who are vicious but not technically criminal; and thirdly, 
those who unlawfully advise others to commit depredations, 
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including anarchists and professional revolutionists, and 
those whose business it is to stir up strife and awaken an- 
tagonisms between different sections of our people. These 
last two varieties may be called the semi-criminals. The sec- 
ond sub-class contains those who are disorderly not by con- 
scious intention, that is to say, the insane ; and the third sub- 
class contains those who are disorderly without intention, but 
rather from incapacity, that is to say, the paupers. As to 
these three, — the bad, the erroneous, and the incapable, — the 
criminals, the insane, and the paupers, — the suggestion now 
to be considered is that they form three species of a single 
genus, and that the fundamental cause of the disability under 
which they all suffer is a single disease or defect of body or of 
mind, which develops and displays itself in different forms 
according to the different constitutions of the persons afflic- 
ted. It is a common observation regarding all the peraons 
now under consideration that in their case some controlling 
faculty is absent or imperfectly developed, — that, as it is com- 
monly put, they need a balance-wheel. Perchance, in this 
common phrase, which marks a broad and obvious character- 
istic, lies the solution of the whole problem. A learned and 
thoughtful physician has said, — " There seems to be a certain 
nervous disease, which, if the patient has ' sand ' in his con- 
stitution, makes him a criminal or a lunatic or both, and if he 
has no ' sand ' makes him a pauper." 

It must be observed, in the beginning, that each of the 
three classes, of criminals, lunatics, and paupers, is divisible 
into two classes, — the acute or sporadic and the chronic or 
constitutional. There are criminals, and lunatics, and pau- 
pers who are such purely from traumatic causes without giv- 
ing evidence of any organic or functional defect. There are 
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cases of industrious and virtuous persons, where some bodily 
injury has bsen received or some bodily defect has super- 
vened, or where some change has occurred, after they have 
passed middle life, in the methods of their trade, whereby 
they become helpless or no longer useful, and, accordingly, 
become dependent ; there are persons with well-balanced men- 
tal constitution and no predisposition, inherited or acquired, 
to mental disease, who, in consequence of some accident, as 
a blow or a fall, or as the result of the nervous shock received 
in some great organic crisis of their lives, fall temporarily or 
permanently under the dominion of insanity ; and there are 
persons of good character and good principles, who, under the 
impulse of sudden passion or in the stress of strong and over- 
mastering temptation, commit acts which class them as crimi- 
nals. Two examples of such cases may be given from my 
immediate information. The first is that of a hard-working, 
sober, intelligent mechanic, who has reached middle life, his 
family consisting of daughters married to men of good char- 
acter, but of very narrow means, and neither of them pecuni- 
arily able to maintain the father, and he himself has become 
almost totally blind and must be maintained by the charity of 
strangers or of the public. The second case is that of a 
woman advanced in years and of exemplary life ; her husband, 
by a long course of dissipation and cruelty towards her, had 
made their home unendurable, he came home violently 
intoxicated and lay down in a drunken sleep, and she, after 
some reflection, cut ofiE his head with an axe. She passed the 
remainder of her life in prison, comfortable and happy, and 
affectionately cared for by the prison attendants, who report 
her to have been an amiable, kind-hearted, motherly creature, 
and who are of the opinion that the paternal care which the 
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State exercised over her would, with strict propriety, have 
been put in the form of a pension rather than in the forai of 
punishment. 

These may be properiy called the accidental cases. It is 
true that to some extent they display the same symptoms 
which are observed in the constitutionally defective ; but 
there is certainly a fundamental difference between the two 
classes, and the analogies are certainly often and perhaps always 
deceptive rather than instructive. It is true also, at least as 
to crime and lunacy, that the accidental affection may, by repe- 
tition, become an habitual and chronic affection. But, neverthe- 
less, on the whole the accidental cases are very broadly distin- 
guished from the constitutional cases ; and therefore they are 
not taken into the account or referred to in the observations, 
which follow. Those observations will be confined to the 
cases of what may be best called constitutional defect. Some 
criminal anthropologists have applied to these cases the words 
congenital and instinctive, instead of constitutional. But it 
is by no means clear that all cases of chronic defect can be 
said to be the result of inheritance ; and the word instinctive, 
while fairly well applicable to criminals and paupers, is but 
imperfectly, if at all, descriptive of lunatics, since it perhaps 
implies an act of choice although that choice be made under 
the influence of a strongly controlling inherited tendency. 

Considering, then, the constitutionally defective classes, 
it is to be observed that in modem times their numbei-s are 
apparently increasing. Upon this point, indeed, only a qual- 
ified dependence can be placed on statistical tables. These 
have been made up on widely different principles at different 
times, and even at present they are far from covering all the 
cases ; and the difficulties of classification are and always will 
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be very great and perhaps insuperable. Criminal statistics 
are therefore of limited value for positive results and are 
almost valueless for comparisons. It is true also that, as the 
general condition of the community improves, the tendency 
is to make the defective individuals more conspicuous, and 
so to create, to a certain extent, a false impression as to their 
numbers. Still, on the whole, the best opinion seems to be 
that their numbers are increasing. Some of the reasons for 
this may be briefly stated. The greatly increased facility of 
intercommunication of intelligence and of transportation of 
materials among modem nations has almost put an end to 
those widespread and destructive famines which in former 
times" swept out of existence great numbers of the weak and 
helpless who might have recruited the insane and pauper 
classes. The devastating wars, also, of past times disposed of 
the social question so far as it related to vast numbers of the 
vigorous and constitutionally disorderly, who under other 
circumstances find in criminal practices the natural outlet of 
their abnormal, irregular, and superabundant energy. The 
enormous improvements, also, which are displayed in medical 
and especially in surgical practice have been applied in the 
interest of the disorderly as well as of the orderly, and have 
appreciably lengthened the average life of the reckless, the 
unfortunate, and the ineflicient. The task, then, of curing 
this fell disease is a greater task than ever ; and, in view of 
the enlightened demands of modern civilization, it presses 
with vastly greater force on the minds and consciences of 
those who are to any extent responsible for the direction of 
public opinion. 

At the very threshold of this discussion, much intelligent 
labor has been expended in the attempt to discover whether 
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the fundamental lesion or defect resides in the mind as an 
immaterial substance, or whether it be an affection of the 
brain and nervous system, which is the mechanism through 
which alone the mind can act and be perceived to act. An 
answer to this question would materially narrow the field of 
investigation, and would be evidently an immense step 
towards a final solution. " Let them," said Lear, "anatomize 
Regan ; see what breeds about her heart : is there any cause 
in nature that makes these hard hearts ? " But neither he, 
nor the modem alienists and criminologists, have found the 
answer. There are indeed to be observed certain physical 
characteristics of the criminal and defective classes. Certain 
formations of the fissures of the brain, certain peculiar- 
ities in the structure and shape of the skull, of the ears, 
and of the nose, and in the color of the skin have been 
held to mark the criminal type; and to some extent the 
same characteristics have been observed in the insane and 
in paupers. All three classes also appear to be marked by a 
feeble muscular system, by incapacity for prolonged exertion, 
and to some extent by obtuse physical sensibility. These 
also alternate with abnormal activity for short periods of 
time and with accessions of extreme hyperaesthesia. But 
these characteristics seem likely to be not causes but concur- 
rent effects operating only as reflex causes. In many cases 
of violent criminality and of violent disease the most refined 
investigations have disclosed no organic lesion of the nervous 
system. Still, on the whole, the best expert opinion seems 
to be that all disorders and defects of the mind are traceable 
finally to a corresponding disorder of the physical organism. 
Another learned professional man of my acquaintance has ' 
suggested that the fundamental disease is always functional, 
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and resides in the circulatory system, — ^that malnutrition or 
innutrition of the nervous system is the root of the evil, — 
that vicious nutrition means crime, that erratic nutrition 
means insanity, and that insufficient nutrition means pau- 
perism. 

Coming, then, to the specific question of the moment, let 
us consider what are the reasons which support the tenta- 
tive proposition that crime, and insanity, and pauperism, are 
all traceable to a single functional disorder or disease. 

In the first place, it is to be observed that these three con- 
ditions are not separated from each other by any definite line 
of division. There is a borderland between crime and in- 
sanity, and another between insanity and pauperism ; but no 
ascertainable boundary. There are many cases which might 
be equally well classed as pure criminal tendency, or as 
homicidal, or other criminal, mania. Homicidal mania, says 
a high authority, is often a masked epilepsy ; and all classes 
of criminals are ol)8erved to l)e not infrequently epileptic. 
So, too, in passing from the pure lunatic, through the insane 
pauper to the pure pauper, there is no definite point where 
one ends and the other begins. The three classes inin into 
each other by imperceptible degrees, and thus suggest that 
they are variations in degree, but not in kind, — that they are 
varieties, or species, but not separate genera. 

In the second place each of these classes has, to some ex- 
tent, and in some degree, almost all the specific chai-acteris- 
tics of both the others. The criminal is stupid and cunning, 
which links him with the pauper and the lunatic. He is, in 
a large proportion of cases, subject to spontaneous out- 
bursts of excitement, — described as being like the spasms 
of epilepsy, — in which he breaks and destroys everything 
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within reach. Moral obliquity, again, is one of the ordi- 
nary results of insanity. Among the first observed symptoms 
of the intellectual paralysis of insanity are dissipai/ion, exces- 
sive speculation, the deadening or complete perversion of the 
moral sense, and even outbreaking crimes, especially theft 
and crimes of violence. This precedes the intellectual de- 
rangement ; and insanity, aifter it has disappeared, sometimes 
leaves behind it an entire change of the moral nature, al- 
though the intellectual faculties be restored to their normal 
activity. The criminal class are generally of mean intellect, 
but cunning. They are moral imbeciles, of defective physi- 
cal and moral organization. Crime is the outlet for their 
insane tendencies. They would l)e mad if they were not 
criminal, — they are not mad because they are criminal. All 
vice, — we have it on the authority of Hippocrates, and of the 
learned Casaubon, — is the fruit of some degree of madness. 
In paupers, also, there is observed, in a sub-acute form, the 
tendency to disordered thought, and to disorderly conduct, 
which, in the more vigorous individuals, produces the luna- 
tic, and the criminal. 

In the third place, there is one general characteristic which 
marks alike the criminal, the lunatic, and the pauper. In all 
of them an overweening conceit, and an overmastering self- 
ishness are combined into one all-controlling and all-pervad- 
ing moral disease, which has yet no name, and which may be 
suspected to be the generic mental disease under which they 
all labor. The symptoms of this disease are much the same 
in all. Paupers are entirely willing to be supported by the 
community, and those who are able to perform any labor in 
return for their support, do the very smallest possible amount 
of work, and do it imperfectly and reluctantly. At the same 
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time they are all of the opinion that they are the only per- 
sons who are industrious, honest, and blameless. They think 
the people around them are combined to get their own living 
by dishonest or doubtful means, and have crowded them 
out in the competition. An excessive conceit, also, is among 
the first symptoms of the onset of insanity, and among the 
most prominent characteristics of the disease. Lunatics 
think the world has conspired against them, and that the 
attention of the whole human race is directed towards them. 
" The time is out of joint," says Hamlet, who is the type of 
the incipient lunatic, " O cursed spite, that ever I was born 
to set it right." He is mistaken in supposing that so large 
a responsibility has been cast on him. "This brave o'er- 
hanging firmament," he says, "this majestical roof fretted 
with golden fire, — why, it appears no other thing to me than 
a foul and pestilent congregation of vapours." Here is the 
commencement of insanity in the most dangerous form. He 
sees perfectly the glory of the heavens, and he is conscious 
that he sees it, because he describes it ; and yet, by the side 
of that splendid vision he puts, as though it were import- 
ant, the passing fancy of his own mind. 

But, after all, the criminal is the most perfect example of 
conceit which the human race has produced. He loves his 
vices, and has no desire or intention to forsake them. The 
record of four hundred murderers shows that only three 
expressed remorse for their crime. Thieves believe that 
they are, on the whole, more honest than the rest of 
humanity. The others are all dishonest, they say, but they 
are more cunning and hypocritical, and so escape punish- 
ment. All criminals view their respectable neighbors with 
the most profound contempt. " Our profession," wrote one 
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thief on the wall of his cell, "is ruined by these rascally 
judges. But courage ! forward ! " 

In short, the whole of the defective classes take their own 
notions as the standard of truth and of right and wrong. 
They perhaps may be to some extent mistaken, and to some 
extent blameworthy ; but it is the others who are radically 
wrong and radically bad. To each of them the whole uni- 
verse revolves around the centre of his own skull. It is 
diflScult to trace the path by which any error in theory, when 
that error is fundamental, results in a degeneration of the 
moral and intellectual character. But it is plainly to be seen 
that this profoundly fundamental error results in an intel- 
lectual inability properly to coordinate means with ends, and 
in a certain fickleness of purpose which are the ruling and 
determining characteristics of the dependent classes. "No 
man," said Louis the Fourteenth, a far abler man than some 
modem historians would have us believe, " who thoroughly 
understands all the facts in the case will ever do wrong." 
Nor, it may be added, will he enter the downward path 
which leads to insanity or to pauperism. 

In the fourth place, a study of the laws of heredity fur- 
nishes many arguments for our proposition. Crime, intem- 
perance, insanity, and pauperism are often interchangeable in 
a line of descent and succeed each other in recurring 
series. From an insane stock are often descended 
those of acute intellect and entire absence of moral sense. 
Sometimes one part of a generation is insane and oth- 
ers are reckless, dissipated, depraved, dependent. Of two 
hundred and thii-ty-three criminals who were most carefully 
observed, about one third were of neurotic stock and one 
quarter of pauper stock ; and an examination of the method 
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by which tliese figures were reached will disclose that they 
are almost certainly below the truth. The history of a 
famous New York family has been traced for a hundred 
years, and, out of twelve hundred persons of whom it prob- 
ably now consists, about seven hundred have been recorded. 
The waste and expense caused by the vices of this family are 
conservatively estimated to have cost the people of this 
country more than a million and a quarter of dollars. Their 
history shows distinctively pauper lines and distinctively 
criminal lines, descended from a stock which is not criminal 
but is dissolute and pauperized. It shows the descendants of 
pure blood distinctly deficient in intellectual and physical 
power. It shows as a rule that, in a given family, the eldest 
child tends to be a criminal and the youngest child tends to 
be a pauper ; and, in the case of variations from the general 
type of the line to which the individual belongs, that the 
offspring of two parents of pure blood tend to become 
paupers, and the offspring of parents one of whom is of the 
family and the other is a stranger in blood, tend to become 
criminals. Here seems to be a plain case where the added 
vitality derived from an infusion of fresh blood into a 
diseased and partially exhausted stock changes the potential 
pauper into the potential criminal. The conviction of one 
who studies these cases is almost irresistible that here is but 
a single defect whose consequences depend on the nature of 
the constitution in which it subsists. Lear himself has 
almost, in the wanderings of his disordered mind, given one 
answer to his own question. The same nervous instability 
which made him reckless and unreasonable and cruel when 
he was happy and prosperous, and which overthrew the bal- 
ance of his mind when he was insulted and betrayed, had 
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l)een transmitted to his daughters. The same fire which 
in liim smouldered and consumed his life, in them burst 
into the fierce flames of treason and adultery and murder. 
The love and constancy of Cordelia forbid us to press 
this question to its last results. It were unbecoming in us 
to apply to her the hard laws of science, and to conjecture, 
as too well we might, what that nervous instabilit}'^ might 
mean to her posterity. 

What, then, to conclude this discussion, should be the 
treatment of those for whom society is responsible? The 
question seems to carry its own answer. It is, at last, per- 
ceived that punishment does no good. It does not tend tf) 
reformation ; it is not difficult to perceive, from the reports 
of those who manage the best prisons of the present type, 
that they serve only as seminaries, where the criminal may 
learn or invent fresh methods of crime, and as hospitals 
where he may recruit his strength for fresh depredations. 
Punishment does not tend to deter othera ; all criminals think 
that they are sufficiently cautious and skilful to escape 
detection. In the times when all felonies were punished 
with death crime flourished with ever increasing vigor, and 
cut-purses were apprehended, in the very act, under the 
shadow of the gallows. The plain duty of the community is 
to devise means to cure the disease. The question for con- 
sideration is not what the criminal has done, but what he 
may do. The treatment should be determined not by a study 
of the crime, but by a study of the criminal. 

Much progress has been made to this end in modem times. 
Lunatics are no longer chained in cells or isolated cabins, and 
fed, and left to die. Paupers are now, in most cases, 
humanely treated; although, if report be true, some have 
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been, within the few weeks past, in one of our own states, 
sold as slaves. Some promising experimental attempts have 
been made towards the reformation of criminals. The dark 
cloud of cruelty and wrong is rolling away. Nowhere, 
among civilized peoples could there be a scene like that upon 
which the eyes of the founder of religious liberty looked, 
with apparent approval, in my own town, two hundred years 
ago. I read to you from the record ; it is well for a commu« 
nity, as for an individual, to let the worst be seen and not 
leave it to be discovered by unfriendly eyes ; and I am confi- 
dent that the whole record will sliow that the founders of 
the town were at least as ready as others in that day to 
extend the hand of charity to the helpless. 

"Memorandum, that on the twenty-fifth of August 1676 
(so called) there came into this town one Chuff, an Indian, so 
called in time of peace, because of his surliness against the 
English. He could scarce come in, being wounded some few 
days before by Providence men. His wounds were corrupted 
and stank ; and, because he had been a ringleader all the war 
to most of the mischiefs to our houses and cattle and what 
English he could, the inhabitants of the town cried out for 
justice against him, threatening themselves to kill him if the 
authority did not ; for which reason the captain, Roger Wil- 
liams, caused the drum to be beat, the Town Council and 
Council of War called ; all cried for justice and execution ; the 
Council of War gave sentence, and he was shot to death, to 
the great satisfaction of the town." [Early Records of the 
Town of Providence^ VIII^ 13, 1 

It is a difficult task which is thus cast upon us in these 
days. There naturally arises a repugnance against vice and 
a resentment against criminality ; and these can be laid aside 



ANNUAL ADDRESS, 377 

only by the exercise of the most enlightened charity and of a 
wise self-restraint. Violent punishments and floggings, and 
the deliberate putting to death of criminals will one day be 
perceived to be the acts of an imperfectly educated people. 
A clergyman, not long ago, who had been in attendance on 
a criminal condemned to death, declared his disapproval of 
capital punishment, on the ground of the excessive pain 
which it inflicts on those who are concerned in carrjdng 
out the sentence. The time will come when neither a stern 
sense of duty nor the hope of pecuniary gain will persuade 
any man to be a hangman. 

Those who will attempt this great and necessary task of 
reformation must be armed with an infinite patience. They 
must be prepared for painful and revolting sights and sounds, 
and for many an hour of hesitation, of perplexity, of sorrow, 
and almost of despair. Like the good surgeon, they must 

■ 

not shrink to dip their hands in blood. But there are many 
considerations which offer large hope of ultimate success. 
Children, it is to be remembered, are egotists, controlled by 
the desire and impulse of the moment, they easily fall into 
errors of cruelty and of depredation in a small way and of 
falsehood to conceal their faults. So, too, the lower races of 
mankind exhibit anatomical abnormalities, want of foresight, 
inaptitude for sustained labor, and a love of disorderly con- 
duct. And yet children are trained to l)e amiable and good ; 
and the lower races of men may make vast improvement 
under proper conditions. Almost all of the dependent 
classes have remaining some sentiment and affection, and 
in very few of them is intellectual ability entirely wanting. 
There is now on trial in this country a system of treJitment 
which promises good results. It involves education, special 
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diet, baths, massage, and gymnastic exercise. Con-ect nerve 
nutrition and the development of muscular energy, in this 
system, react upon each other and a sound body seems to be, 
very gradually but very surely, furnishing the instrument 
for, and so building up and developing a sound mental con- 
stitution. In Japan, we are told, a system is in practice 
whereby criminals are trained and employed in industries of 
the highest class of which they are found to be capable, all 
being employed in useful labor, and many of the most intel- 
ligent in the refined art of cloisonne enameling ; and the 
success of this system has been such that, in one month, 
among two thousand convicts, there were no punishments. 
The opinion of the best and wisest observers is that very few 
criminals are beyond the reach of improvement. 

Above all there must be a controlling principle of treat- 
ment ; and this controlling principle is not far to seek. A 
young woman who, with others of the unfortunate class, had 
been greatly indebted for advice and aid to a conscientious 
and charitable woman, once spoke in very strong terms of 
gratitude towards her benefactor. "But," she sadly added, 
*'she would not touch one of us." Modern civilization, 
brethren, begins with the teaching and the example of the 
greatest personage who has ever appeared on this earth. In 
the history of his life we are told that he laid his hand upon 
the sinner and upon him who was possessed of a devil, and 
they were healed. Here is the key to the situation. A 
complete personal sympathy and an immediate personal 
influence alone can effect a cure. In the atmosphere of such 
a sympathy, and under the control of such an influence, he 
who is sick unto death will feel a clear current of life once 
again reviving and strengthening the weakened and poisoned 
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brain ; he will stand upon his feet, scarred and maimed per- 
haps, but clothed and in his right mind ;. and on his head a 
divine Charity will lay her hand in benediction, — Go, in 
peace ; thy sins are all forgiven thee. 
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GEORGE A. BINGHAM. 



RESOLUTION. 



The Committee on Legal History and Biography made a 
report through its chairman, Joseph B. Walker, who offered 
the following resolution, which was unanimously adopted by 
the Association : 

George A. Bingham departed this life on the twenty- 
second day of last January, at his home in Littleton. 

Mr. Bingham's career as a lawyer was busy, honorable, 
and conspicuous ; as a jurist he was wise, useful, and con- 
scientious; as a citizen he was prudent, conservative, and 
patriotic. 

In recognition of his high standing in our profession, his 
eminent service to the cause of jurisprudence in our state, 
and as an expression of our profound regret at his death ; 

ReBolved^ That this brief memorial to his worth be tran- 
scribed upon the records of this Association, and a copy 
thereof transmitted to his family. 

Following the adoption of this resolution, remarks upon 
Mr. Bingham's life and character were made by Charles F. 
Stone, Henry P. Rolfe, and Charles H. Bums. Unfortu- 
nately the stenographer's minutes of these remarks have 
been mislaid, and it has been found impossible to print 
them. 



CHARLES E. BATCHELDER. 



BY JOHN W. KELLEY, OF PORTSMOUTH. 



The Hon. Charles E. Batchelder, son of the late Jeremiah, 
was bom in North Hampton, N. H., May 21, 1849. 

His father was the ninth of thirteen children, and Judge 
Batchelder was the youngest of seven. He was a direct 
descendant of the Rev. Stephen Batchelder, of whom it may 
not be amiss to say here a few words. Stephen Batchelder 
was born somewhere in England, in the year 1561, and in 
1587 became a vicar of the established church ; later, becom- 
ing a non-conformist, he lost his living and in 1632 emigrated 
to America, settling at Lynn, Mass. ; later at Salem ; later 
still at Ipswich ; then at Yarmouth ; then at Amesbury, and 
in 1638 at Hampton, N. H., where his family, and descend- 
ants of his, have ever since resided. In 1647 the Rev. 
Stephen was preaching at Strawberry Bank. In 1654, 
owing in part to his life of trial in America and in part to 
the overthrow by Cromwell of the Royalists, and the dis- 
cs tciblishment of the English church, he returned to Eng- 
land, and died there at Hackney, a town in Middlesex, in 
1660. 

It will thus be seen that this progenitor of the Batchelder 
family in America was a very remarkable individual, emi- 
grating as he did from his native land at the age of seventy- 
one years — a time when most men are incapacitated from 
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further endeavor — and embarking for an untried shore. 
What a sturdiness and vigor, mental as well as physical, 
he must have possessed, we are better able to realize when 
we appreciate that his life from his seventy-first to his 
ninety-fourth year was spent in a continual battle not only 
with the stubborn elements of a new and hostile country, 
but with the narrow prejudices and religious fanaticisms of 
the early puritanical settlers. Freeman, in his " History of 
Cape Cod," says of him: "Of Mr. Batchelder much has 
been gratuitously written to his disparagement; from all 
that we gather from his contemporaries, we infer that he 
was learned, and in the judgment of charity a good man, 
but that his whole life, extending through nearly a century 
of years, was singularly pregnant with incidents of trial." 
And from another authority we find him to have been "a 
powerful preacher, drawing largely from the Scripture and 
impressing his hearers with the uncommon power and sanc- 
tity of his sermons, strong in his friendships and his hates." 
From this man, the centenarian, the common parent of the 
Batchelders of New England, we should expect to spring a 
sturdy race, and we are not disappointed. 

From an early part of the seventeenth century to this day 
the descendants of this hardy pioneer have held an honored 
place in our state and in our neighboring commonwealth. 

What wonder that the subject of this too brief sketch was 
imbued from his earliest years with an earnest desire to dili- 
gently search for and inquire into the fading ancestral tradi- 
tions I What wonder that he should be dominated by the 
example of their lives and deeds I 

We find him as a boy finishing his common-school educa- 
tion in his native town, earnest, untiring, industrious ; walk- 
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ing from his home at Little Boar's Head to Hampton Acad- 
emy, a distance of three miles. 

Finishing his work here, he attended Phillips Academy, 
at Exeter. To you who knew him in his mature years it 
may be surprising that in his early youth he was strong, 
active, and vigorous; as he himself put it, "I could run 
three miles or walk twelve as easily as any boy I knew," 
and this we appreciate since we know it was his custom 
while attending the academy at Exeter to walk to his home 
each Saturday and back to his studies Monday in time for 
the first exercises, a distance of twelve miles. 

His preparatory work at Exeter was marked by the same 
devotion and steadiness, as well in little things as in those 
of more moment, that made him preeminent among us iri 
his later years. 

From Exeter he went to Harvard College, entering in 
1869, taking the full academic coui-se. Here, obliged to 
confront that necessity which at this period in life faces 
all self-made men, that of contributing to his own sup- 
port, he gave up all outside recreations as far as possible 
and devoted himself to making the best possible uses of his 
opportunities. T am informed that throughout his entire 
course at Harvard he never stood lower down in rank than 
three and often was class leader, and, as you would expect 
from one having such intellectual vigor, he was a winner 
of substantial scholarships throughout his course ; so much 
so that, coupled with his earnings derived from tutoring, 
on graduating and returning home he proudly remarked, 
" Instead of sending home for money with which to gradu- 
ate, I brought home after I graduated some of my earn- 
ings." 
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Judge Batchelder, during his senior year, taught the high 
school at Medford, Mass., and in 1873-74 attended the Har- 
vard Law school and then entered the office of our honored 
President in Portsmouth, where he remained two and a half 
years, finishing his legal studies with Hon. William Gaston 
in Boston. 

He was admitted to the Suffolk bar in 1876 and began the 
practice of law in Portsmouth the same year, and very 
shortly thereafter was appointed justice of the police court 
of that city, which position he occupied to the time of his 
decease. 

In 1882 he became the law associate of our President and 
this association ended only with his death. 

He served as member of the school board from 1882, as 
director of the Howard Benevolent Society from 1883, as 
trustee of the Portsmouth Savings Bank from 1888, and as 
president of the same bank from 1893, to say nothing of a 
host of other public and private trusts. 

He was prominently mentioned as a congressional nominee 
from the first district in 1888, but his health forbade and his 
natural disinclination made it repugnant for him to seek any 
office, much less a political one. 

It is especially noteworthy that all these positions to which 
he was appointed or elected, he held continuously to the 
time of his death. 

As a lawyer. Judge Batchelder was learned, honest, frank, 
and outspoken. Sham and hypocrisy he abhorred. Dodging 
a question was with him impossible. He met every issue 
fairly and firmly. 

As in his earlier years he was a close student, no case 
intrusted to him ever failed for lack of preparation. No 
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question propounded to him was answered with mere words — 
the client obtained information and often a caution. 

His legal growth, mentally as well as materially, was 
gradual, well-proportioned, and thorough. There was no re- 
trogression, no pause, but a steady, onward and upward 
development that was a source of inspiration to those to 
whom he was a model. 

Debarred by his physical condition fi-om active court prac- 
tice, the best glimpse of him could not there be had. All 
knew his patience, his unfailing good nature, and his ever 
ready disposition to do a brother lawyer a favor. 

It was with office work he was obliged to be content and 
that he did well his work is evidenced by the abundance he 
had of it. In his last years he was being named as trustee in 
estate after estate ; probate matters in his vicinity he had 
almost a monopoly of. 

But why need I say more of him in this capacity to you 
who have known his legal attainments and his outer person- 
ality so much longer than I ? As a municipal judge he pos- 
sessed a keen insight, an ability to go to the root ; side issues 
he brushed away. The civil business of his court increased 
year by year and rarely was an appeal persisted in. Never 
yet have I met the attorney who doubted the impartiality of 
his decisions or the fairness of his rulings. 

As a man of affairs, he w^as exact, methodical, and punc- 
tual. He believed that every person should have some out- 
side pursuit to be followed apart from one's regular calling, 
as a means of recreation. His recreation was a study of 
early New England traditions and history. Even when con- 
lined to his house for more or less extended periods, he would 
delve into some unsettled question of colonial settlement 
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and write out a conclusion. We find results from this rec- 
reational work in his frequent contributions to the Netv 
England Historical and Genealogical Register. His taste in 
this direction found further gratification in the preparation 
of a history of his own family from earliest traces of it to be 
found, which he had in preparation for the press. 

In his search for health, which like Tantalus's cup ever 
evaded him, he made several trips abroad, and while he took 
occasional trips to the continent proper, yet we find him 
nearly all of the time in the south-east of England, browsing 
about in his ancestral fields, and enjoying by himself those 
days of three hundred years ago. Listen to how he describes 
one of his ancestors — " From tradition and the characteristics 
of his descendants, it is probable that he was tall and sinewy, 
with coarse hair in early days, white in age, mouth large and 
firm, eyes black as sloes, features long rather than broad, 
a strong, clear voice, rather slow of motion and speech, 
simple in dress." 

No reference to Judge Batchelder is just which does not 
make mention of a home life, so pastoral in its simplicity, 
so fond in its associations, so mutually inter-dependent as 
was his. It had been my good fortune to be a visitor in this 
home, and as I saw it, I was the more impressed. Would 
that the homes of the world were modeled after it. No 
favor was there too small to be asked, none too great to be 
granted. No outside functions were allowed to interfere 
with it, none could interfere with it. 

What a blow it was to those bereft ones we may never 
know. And what was suffered by him as he felt himself 
passing to the great unknown amid that waste of waters, we 
may never know. We do know that he was patient as he 
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ever was patient. He was resigned. He made a fruitless 
struggle to join that family before his final dissolution but 
in vain, and as he passed away, his last thoughts were of 
them, and his last directions, concerning them. 

Judge Batchelder was a man who could never grow old. 
He kept fresh in his mind his own early years, and was the 
better able to realize the difficulties of his struggling younger 
brethren. He was the friend of the young man; it mat- 
tered not how often we went to him or how busy he was 
in other affairs, cheerfully — ^yes, eagerly, would he lay aside 
all else and devote the necessary time to help and explana- 
tions, to timely advice and friendly criticism. Fortunate 
indeed were we who walked within the circle of his influence. 

It is true that Judge Batchelder left no great distinguish- 
ing mark for the admiration of future centuries. It is equally 
true that among those to whom he was known, his memory 
will abide while reason holds its sway, his example be a guide 
as long as there are problems in right living to be worked out. 

What Judge Batchelder might have been, what impress he 
might have made on his times, what ambitions he might have 
cherished, had life and health been spared to him, we can 
only surmise. But as he perforce stifled ambition after 
ambition, and confined himself to a smaller sphere, we are 
reminded of the words of the poet, so applicable are they : 

The noblest service comes from nameless hands, 

And the best servant does his work unseen. 

Who found the seeds of fire and made them shoot, 

Fed by his breath, in buds and flowers of flame? 

Who forged in roaring flames the ponderous stone. 

And shaped the molded metal to his need? 

Who gave the dragging car its rolling wheel, 

And tamed the steed that whirls its circling round? 

All these have left their work and not their names, — 

Why should I murmur at a fate like theirs? 
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FOURTH ANNUAL BANQUET. 



At the conclusion of the meeting the lawyers adjourned 
to the New Eagle Hotel, where the banquet was served at 
four o'clock. After the discussion of the menu, the presi- 
dent introduced Charles J. Hamblett, of Nashua, as the 
toastmaster of the evening, and at his call the following 
toasts were given : 

The United States, by Oliver E. Branch of Manchester. 

The Supreme Court, by Isaac W. Smith of Manchester. 

The Reform of the Law, by William L. Putnam of Maine. 

Municipal Law and Municipal Debtors, by Frank W. 
RoUiijs of Concord. 

The Dignity of the Bar, by G. M. Carpenter, of Rhode 
Island. 

The Rules of the Court, by Joseph B. Walker of Concord. 

The Income Tax, by Calvin Page of Portsmouth. 



''THE UNITED STATES." 



BT OLIVER E. BRANCH OF MANCHESTER. 



The sentiment to which you have asked me to respond 
is so suggestive, that at such a time as this you will expect 
me to give it no more than a single thought. 

The history of the United States during their comparative- 
ly brief existence, and the vast space that history occupies in 
the development of popular, constitutional government, their 
magnificent material growth, the magnitude of their indus- 
tries and commerce, and their achievements in all that digni- 
fies and enriches individual and social life, are the inspiring 
and impressive facts that mark the close of the most won- 
derful century the world has seen. And yet, the* retrospect 
does not wholly charm, nor give complete assurance for the 
future, when we consider the problems which may arise to 
disturb their repose. "As for America, we appeal to the 
twentieth century," wrote Lord Macaulay in 1829. This 
was not the disparagement of a cynic, nor the disguised 
hope of an envious critic. It was, rather, an expression of 
the friendly misgivings of a profound student of the history 
of nations and governments, and of the causes which have 
wrought their revolution and their ruin. Macaulay then 
dimly foresaw, that which we sometimes more clearly dis- 
cern, like a cloud drifting over a quiet summer scene, that 
when the public domain shall have become exhausted 
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when the population shall have become dense, when com- 
petition in labor and business shall have become sharp and 
strenuous, when the inequalities in wealth and social posi- 
tion shall have become significant and emphatic, when the 
material interests of powerful states and sections shall have 
become hostile and irreconciliable, that the traditions of 
liberty, the sentiments of loyalty, the inspiration of patriot- 
ism, and reverence for the established institutions of free- 
dom, may fail as conserving and cohering forces. 

No doubt the twentieth century will bring the United 
States many times face to face with new perils, and the old 
dangers of sectional strife ; soon, indeed, unless a broad 
patriotism, a generous forbearance, an absolute sincerity 
shall distinguish their councils, and the relations of state 
with state and section with section. There never has been 
a lack of patriotism whenever the nation has been imperiled ; 
but the danger has arisen from failure, in time of peace, of 
that instant, constant, and persistent determination on the part 
of those ill authority, to prevent dissension, and to preserve 
unimpaired the absolute, equal rights of all. There is the fur- 
ther danger, that the memory of the struggles and sacrifices 
which were the price of our liberties, will not appeal to 
succeeding generations as strongly as to those who were the 
actors in them, or to those who were the immediate beneficiaries 
of their results. The sacrifices of the revolutionary heroes, 
and the inspiring recollections of their struggles from Concord 
to Yorktown, did not avail to prevent secession and civil war ; 
and doubtless the boys of 1950 will read the stories of Sum- 
ter and Gettysburg with far less of enthusiasm than the 
boys of tonlay, whose fathers rushed to glory on southern 
fields, and offered their lives in defence of their country. 
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The influences of history, however tragic, dramatic, and 
precious, " wax old as a garment," and every nation must 
have with it every day the living, present influences that 
make for its preservation. During the early days of the 
republic the influences of the church and clergy in com- 
pelling obedience to law, and inculcating reverence for 
authority, operated most efi:ectively to confirm the changes 
which the revolution had made, and to save the young 
nation from the dangers that encompassed it. It was the 
persistence in government of the Puritan conception of 
priestly authority, and a resolute confidence in the ordi- 
nances of Christianity as a divine institution, especially 
designed by God to guard the whole social order. You 
may observe a trace of it, even now, in the venerable cus- 
tom, quite peculiar to New England, of opening the terms 
of court with prayer ; and in the solemn words of the crier, 
" Godsave the Commonwealth ! " It was primarily the religious 
sentiment ever uppermost in the mind of the Puritan, the 
sentiment that burned and glowed with so unquenchable a 
flame in the hearts of men who looked upon their heritage as 
" sons of God '■ as including the political rights of the citizen. 
You may see a vivid suggestion of it in that act of old John 
Endicott, when he thrust his sword through the red cross on 
the flag of England, in furious and indignant protest against 
the encroachments of the king upon the rights which they 
had come to find and enjoy in the New World. It was the 
sentiment of those who wrote into the great Declaration the 
affirmation, that the " inalienable rights " of men are an 
endowment of their Creator, and an earnest appeal to Him in 
justification of the rectitude of their intentions. 

But we can not disguise the fact that the influence of the 
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Puritans, their church and their priesthood, anA, indeed, of 
the priesthood and church of every form and creed, has lost 
that ascendency over society which it held one hundred years 
ago; and we may well consider what department of the 
government will stand as the surest bulwark of an indestruct- 
ible union during the twentieth century, and what profession 
will and must exert the most powerful influence over the 
welfare of the citizens^ the integrity of the state, and the sta- 
bility of the government? I answer, the judiciary depart- 
ment and the profession of law. I do not underestimate the 
influence of the executive and legislative departments, and 
the conservative power of the other liberal professions ; but 
the final appeal of the people against the recklessness of 
partisanship, the corruption or mistakes of legislation, and the 
encroachments of undelegated authority, must ever be to the 
judiciary, and to that profession which alone holds the unap- 
proachable honor of being a part of the government itself — 
the profession of the law. In the temple of justice liberty 
will ever find a refuge, when faction darkens counsel, when 
corruption debauches suffrage, when organized wealth seeks 
to establish inequality of rights and privileges ; and though 
anarchy assail it, and insurrection strike at it, and every 
malign influence plot its overthrow ; yet, if so be that the 
profession of the law holds steadfast to its eternal principles, 
true to its high responsibilities, it will remain unmoved as 
when its master-buildera chiseled upon its majestic front the 
words, which time has not obscured, Esto PerpeUia. 



RULES OF THE COURT. 



BY JOSEPH B. WALKER OF CONCOKD. 



Mr. President and Gentlemen: 

Some three weeks ago, while suffering from an unusually 
severe spasm of orderliness, I undertook to arrange a box of 
disordered papers, which had been accumulating for some 
years in an attic room of my house. In the course of this 
commendable effort I discovered the little brochure of twelve 
printed pages, which I hold in my hand. It is some seven 
inches long by four inches wide, and yellowed considerably 
by age. Its title page in full is : 

"General Regulations, for the Gentlemen of the Bar of 
the State of New Hampshire. From the Press of J. Melcher, 
Portsmouth, 1805." 

It is attested as a true copy by Solon Stevens, secretary. 
I think that it was originally the property of Charles 
Walker, who practised law in Concord from 1793 until a few 
years before his death, in 1834 ; or, possibly, of his father, 
Hon. Timothy Walker, a justice of the Court of Common 
Pleas, for Rockingham county, from 1777 to 1809, and for 
the last seventeen years of this period its chief justice. 

I imagine, Mr. President, that this little pamphlet may 
embody the first effort of the legal fraternity of New Hamp- 
shire for the establishment of uniform bar regulations 
throughout the state. If I am correct in this supposition, it 
may mark an important point in its history. 
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The twenty-first article of these regulations provides that, 
" The foregoing regulations, when agreed to by a majority of 
the bar in any county, shall be obligatory in said county, after 
which all bar regulations heretofore made in such county, 
inconsistent with these shall be void." 

By the fifth, in case a "candidate for admission as a stu- 
dent in an office has not had a degree in the arts, he shall, 
excepting a knowledge of the Greek language, be duly quali- 
fied to be admitted to the first class of students in Dartmouth 
College." 

By the sixth, " No candidate who has received a degree in 

« 

the arts shall be recommended for admission to practise, unless 
he has, by the previous consent and approbation of a county 
society, regularly studied three years, after having received 
such degree, in the office and under the direction of some 
respectable member or members of the bar practicing before 
the Superior Court. And no candidate who has not received 
a degree in the arts shall be recommended for admission to 
practice, unless he has studied five years as aforesaid." 

By the seventh, " No member of the bar shall receive as a 
reward for the tuition of a student at law in his office any 
sum less than two hundred and fifty dollars for the time 
required by these regulations for admission to practice ; and 
in that proportion for a shorter time." 

By the ninth, " No member of the bar shall have more than 
three students in his office at any one time . . . " and 
" No student shall be recommended for admission to practice 
at the Court of Common Pleas without having been pro- 
pounded to the county society for such recommendation the 
term preceding." 

By the seventh, " A person having been duly admitted in 
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the Court of Common Pleas and practiced two years with 
reputation in such courts, shall be entitled to a recommenda- 
tion for admission to the bar of the Superior Court." 

Such are some of the regulations adopted ninety years ago 
for the maintenance of a high standard of practice in our 
courts. They are in very marked variance from the statutes 
in force fifty years ago, which allowed any person of good 
moral character to practise at the bar of any court of this 
state .^ 

In 1805, the members of the New Hampshire Bar numbered 
one hundred and six, of whom ninety-one were practitioners 
at the Superior Court and fifteen were passing a two years 
novitiate at the Court of Common Pleas. 

Their residences were to be found in no less than fifty-six 
of the two hundred and ten towns and places of the state. 
Nine were to be found at Portsmouth, six at Exeter, six at 
Keene, three at Concord, and one or more in various others of 
these towns. Their modest, one-story offices were scattered 
all over the state from Northumberland to Massachusetts 
line. Some of these remain to the present day. It is a 
gratifying fact and worthy of mention that, in these early 
days, no portion of it was left to suffer for the want of legal 
aid when needed. 

Seven only of the practitioners at the superior court did 
business at the district courts of the United States. These 
were Jeremiah Mason and Henry S. Langdonof Portsmouth, 
and William Plumer of Epping, in the southeastern section 
of the stiite; Moses Dow of Haverhill and William H. 

» Any citizen of the age of twenty-one years, of good moral character, 
on application to the Superior Court, shall be admitted to practice as an 
attorney.''— B. 5. I842, Ch, 177, Sec 2, 
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Woodward of Hanover, in the western ; and Charles Walker 
of Concord and David Everett of Amherst, in the southern. 
The latter was a poet and the author of those stirring lines 
not altogether unfamiliar to most of us : 

*^ You scarce expect one of my age 
To speak in public on the stage, etc." 

These regulations were adopted by the members of the 
Rockingham bar on the fourth day of Januarj% 1805; at 
which time they chose a committee of examination consisting 
of Jeremiah Mason of Portsmouth, George Sullivan of 
Exeter, and Amos Kent of Chester. They also chose Solon 
Stevens of Exeter, secretaiy, and John Prentice of London- 
derry, president. 

John Prentice was a man of very marked characteristics. 
Governor Plumer and Governor Bell both speak of him in their 
biographical sketches. In early life, he lived in Marblehead, 
Mass., and joined the Tories ; but, just before the commence- 
ment of the active hostilities of the Revolutionary War, he 
changed his political views and abjured his allegiance to that 
party by this terse and emphatic declaration: 

" Whereas I the subscriber, signed, the address to the late 
Governor Hutchinson, I wish the devel had had said address 
before I had seen it. 
Marblehead, October 24, 1774. 

John Prentice." 

He afterwards came to Londonderry and proposed to settle 
there. There is a tradition, that when the good people 
objected, on the ground that they had never had a lawyer in 
their town and never would, he claimed the right of resi- 
dence and proposed to determine it by wager of battle. To 
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this their Scotch-Irish spirit was not averse, and a bully was 
chosen to meet him. It is said that Prentice came out second 
best from the contest, but had displayed so much pluck and 
fought so well, that he was admitted to citizenship. 

He subsequently represented his town in the General Court 
at no less than thirteen sessions, and was elected speaker of 
the House of Representatives Seven times. He also held the 
ofl&ce of attorney general from 1787 to 1793. 

His wife's dowry put him in possession of a farm, and the 
story comes down to us that, having had some hay, which he 
had cut and got ready for the bam, wet by showers on three 
successive days, and likely to be wet a fourth time, he ordered 
it burned on the ground, in language as strong as it 
was indecorous and irreverent. As this same story has 
been told of Judge Arthur Livermore of Holdemess, with 
the slight variation, that his patience gave out on the third 
day, instead of the fourth, it may become us to delay its 
acceptance until further proof is afforded, as well as that of 
his altercation with a man who built for him a stone wall 
upon his farm, which he claimed was a weak wall, incapable 
of withstanding the pressure of a heavy dew, and nineteen 
rods of which had been thrown down on a single occasion by 
the springing therefrom of a robin which had chanced to 
light upon it. 

If the fact of his elevation to the honorable position of 
president of the Rockingham Bar Association, by those who 
knew him best, is insufficient to discredit any traditions like 
these, the fact that he had two good wives, each of whom, 
one after the other, bore him eight children, should do so. 

A careful perusal of these "Regulations," with a little 
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reading between the lines, will bring to view many of the 
more prominent traits of the New Hampshire lawyers of this 
period. They were a joint product of the traditions of the 
provincial period recently gone out and of the new spirit of 
the Republican period newly come in. Most of them were 
able and well-educated men, well grounded in the principles 
of the law and of its practice. No less than seventy-seven of 
the one hundred and six, before alluded to as composing the 
New Hampshire bar in 1805, had received a collegiate educa- 
tion at Dartmouth, Harvard, Yale, or Brown.^ 

Were it possible to call up and into our presence here to- 
night, a typical member of the Bar of 1 805, as the woman of 
Endor called up the prophet Samuel at the instigation of King 
Saul, he 'might frown upon us a little at first for disquieting 
him, but the frown would doubtless soften into benignancy 

^AiBarimouili, — Joseph Clark, Rochester, 1785; Baruch Chase, Hopkin- 
ton, 1786; Samuel Bell, Francestown, 170S; Philip Carrigain, Concord, 
1794; Silas Betton, Salem, 1787; David Forbes, Keeue, 1790; William H. 
Woodward, Hanover, 1792; Samuel Dinsmore, Keene, 1789; Erasmus 
Butterfield, Fitzwilliam, 1792; David Heald, Washington, 1798; Daniel 
M. Durrell, Dover, 1794; Moses P. Pason, Bath, 1793; Moses Eastman, 
Salisbury, 1794; Jeremiah H. Woodman, Meredith, 1794; Mills Olcott, 
Hanover, 1790; Parker Noyes, Salisbury, 1796; Foster Alexander, Win- 
chester, 1796; John Ham, Gilmanton, 1797; Elijah Dunbar, Keene, 1783; 
David Everett, Amherst, 1795; Solon Stevens, Exeter, 1798; William 
Briggs, Charlestown, 1799; John M, Tillotson, Northumberland, 1796; 
Samuel Dakin, Jaffrey, 1797; David Stanet, Hillsborough, 1798; Peyton 
R. Freeman, Portsmouth, 1796; Jeremiah Stinson, Dunbarton, 1798; 
James O. Freeman, Sandwich, 1797; George W. Prescott, Portsmouth, 
1795; George Woodward, Haverhill, 1793; Daniel D wight, Westmore- 
land, 1797; Nathaniel Cogswell, Gilmanton, 1794; Nathaniel Shattuck, 
Milford, 1801 ; James H. Bingham, Alstead, 1801. 

At Harrard.— John Prentice, Londonderry, 1766; Daniel Newcomb, 
Keene, 1768; Moses Dow, Haverhill, 1769; John Porter, Plymouth, 1767; 
Noah Cook, Keene, 1769; Thomas W. Thompson, Salisbury, 1786; Will- 
iam K. Atkinson, Dover, 1783; Henry Mellen, Dover, 1784; Charles 
Cutts, Portsmouth, 1789; James Wilson, Peterborough, 1789; George B. 
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when he recognized in those before him friendly successors 
in the profession which he had followed during much of the 
period of his incarnation. 

We should doubtless find him a high caste personage; 
stately, somewhat formal and unconsciously cognizant of the 
dignity attaching to a member of the New Hampshire Bar of 
his day. We should also find him a gentleman, as we should 
have the right to anticipate from the title page of this little 
pamphlet, which speaks not of the members^ but of the " Cren- 
tlemen of the Bar in the state of New Hampshire." 

He might, very likely, come to us clad in a dress coat of 
blue or black, where amplitude of collar made good its scan- 
tiness of skirts, his neck swathed in a wide cravat of immac- 
ulate whiteness, surmounting a ruffled shirt bosom of inex- 
plicable design. His only ornaments would probably be a 
well made cue, depending from beneath the rear rim of his 
bell crowned beaver hat, and a golden fob chain supporting a 
bunch of ponderous seals. His face and every movenent 

Upbam, Olaremont, 1789; Moses L. Neal, Eochester, 1785; Charles Wal- 
ker, Concord, 1789; George SuUivan, Exeter, 1790; Roger Vose, Wal- 
pole, 1790; Francis Gardner, Walpole, 1790; Frederick A. Sumner, 
Charlestown, 1793; John C. Chamberlain, Charlestown, 1793; John Har- 
ris, Hopkinton, 1791; Caleb Ellis, Claremont, 1793; Stephen Moody, 
Gilmanton, 1790; Charles H. Atherton, Amherst, 1794; Oliver Crosby, 
Dover, 1795; Amos Kent, Chester, 1795; Joseph Tilton, Rochester, 1797; 
David Smiley, Jaffrey, 1796; Daniel Abbott, Dunstable, 1797; Moses 
Hodgdon, Dover, William Sawyer, Wakefield, 1800; Luther Mills, Con- 
cord (Grafton county), 1792; Samuel Prescott, Chesterfield, 1799; Moody 
Kent, Deerfleld, 1801; Joshua Atherton, Amherst, 1702; Oliver Whip- 
ple, Hampton, 1766; Benjamin West, Charlestown, 1768. 

At Yale, — Jeremiah Mason, Portsmouth, 1788; Daniel Humphrey, 
Portsmouth, 1757; Aaron Hutchinson, Lebanon, 1770; Henry S. Lang- 
don, Portsmouth, 1785; Benjamin J. Gilbert, Hanover, 1786; Harvey 
Chase, Cornish, 1800. 

At Brown. — Phineas Walker, Plymouth, 1790; Abraham B. Story, 
Washington, 1799. 
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would doubtless indicate a man of affairs, whose perceptions 
were keen, whose reasoning was sound and whose conclu- 
sions were irresistible. 

At the beginning of this centuiy the ministers and lawyers 
were the chief repositories of the learning and literature in 
the state. Their influence was as strong as it was wide. 
" But for the clergy," it has been said, the American Revolu- 
tion would not have been fought through to success. While 
I recognize much truth in this remark and would by no means 
depreciate the influence of the clergy in that struggle, I think 
it should be so broadened as to include the lawyers as well. 

And when at lertgth our independence had been achieved 
the lawyers did more to establish our civil institutions than 
any other class of our citizens employed in that work. Their 
labors were of exceeding importance in the prolonged con- 
vention which formed the State Constitution of 1784, and 
but for the efforts of John Pickering, John Sullivan, Benja- 
min West, Elisha PajTie and Samuel Livermore New Hamp- 
shire would have iEailed in 1788, as the ninth state, to ratify 
the Federal Constitution, and take to herself the glory of set- 
ting in motion the wheels of the government of the United 
States of America. 

Should those in charge of our State library care for this 
unpretentious brochure, which embodies, I am confident, an 
important effort to bring into systematic unity the regula- 
tions governing our New Hampshire bar, I shall be happy to 
have it put in firm binding and place it among the law books 
of that library, where, I feel confident, it would do the most 
good. 
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